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JUS!. 

OF IIIGIITS AND OBLIGATIONS. 


ChAI'TEU I. 

RIGHTS IN GENERAL. 

(iin. Laws miKlc by sopictics of men .acting; in 
their c.apacity of States (94, ‘•ilti), require the Moralist’s 
considenation in two points of view: first, as supplying 
the materials of human action ; and secondly, as cases 
to which moral princi])les are to ho a])])lic(l. Laws 
supply the materials of hura.an .action; for they define 
property, marriage contract, and the other elements of 
human life, with regard to which men m.ay act rightly 
or wrongly. Again; Laws are c.ases to which moral 
principles arc to he .ap])licd; for the Laws ought to be 
just, and to ])romoto justice, veracity, purity, humanity, 
and other virtues, among men. In the first point of 
view, Jlorality takes l.aw for gr.anted, and so far, 
depends upon Law. In the second point of view. Law 
depends upon Morality, and must conform to Morality. 

Wo cannot reject either of these views. If men’s 
Rights arc not fixed by Law, or by custom equivalent 
to Law, there is no field for inor.al .action. To act 
morall}', a man must .abstain from theft, adultery, 
hrcvach of contract, violent aggression on other persons, 
and the like. But if there he no received definition of 
property, there can he no theft; if no definition of 
marriage, no adultery; if no definition of contract, no 
breach of contract; if no definition of personal rights, 

n2 
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no violation of personal rights. Our Morality becomes 
a mere formula of unmeaning words, if, having asserted 
the Duty of honesty, purity, veracity, humanity, we 
allow each person to decide for himself what is honesty, 
what is purity, wh.at is veracity, what is humanity, 
witljout any recognition of the common rules by which 
property, marriage, promises, personal security, arc re¬ 
gulated. A person who asserts Morality to be inde¬ 
pendent of Iiaw to the extent of rejecting legal de¬ 
finitions of Rights as of no moral value, is led to a 
Morality by whicli any conduct whatever, however 
dishonest, false, imi)urc, violent, according to common 
rules, may still be asserted to be moral. So far therefore. 
Morality depends upon Law. 

Rut on the other hand, as wo have seen in the pre¬ 
ceding Book, Law must conform to Morality. Justice 
rc(iuires (393) that inequalities, those produced by 
Law, as well as others, should be constantly corrected : 
and in like m<anner, that Laws which authorize or occa¬ 
sion inhumanity, falsehood, impurity, .and other immoral 
habits, should be reformed. And thus Law depends 
upon Morality. 

We have already seen (398, 399) how this apparent 
inconsistency is reconciled. Tjaw must tend towards 
Justice, constantly, though it m.ay be slowly. Law 
must be considered m the first place, as positively and 
pcrcmptoiily fixed: it judges everything according to 
its own Rules and Definitions. But these link's and 
Definitions may change from time to time: and in the 
course of the moral cultiv.ation .and education of man, of 
which we have spoken (lO-t), do change. Men change 
their Rules with a view of making them more conform¬ 
able to the Supreme Rule of human action. They 
endeavour to determine Rights more rightly; to make 
the Jjaws more just. And thus, for the moment, at 
any time, Morality depends upon Law; but in tbe long 
run. Law must bo regulated by Morality. 'I'he Morality 
of the individual depends on his not violating the Law 
of his nation; but the National Law must be framed 
according to the National view of Morality. The 
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moral offense of coveting my neiglibour’s goods, as well 
as the crime of stealing, extends to everything 'which 
the Law determines to be his goods. But the Law 
which gives him everything, and leaves me to starve, 
may be an unjust Law; and if so, may be altered by 
the progress of time, and by the improved Morality of 
the legislative body. 

(Ml). We shall in this and the succeeding Book, 
consider Laws under the two aspects which we have 
mentioned. In this Book, Law is considered as fixed, 
and given. But even under this aspect. Law is con¬ 
sidered as the expression of .Justice. The Law gives 
to each person his Rights, but the Law .also aims at 
giving to each person what it is right he should have. 
Thiit which is legally fixed is intended also to bo 
nionally right. Jus, tlie Doctrine of actual Rights .and 
Obligations (90)) I'iis fur its object to conform to 
Justice. 

In all cases of human action, considered with reference 
to Morality, there is (390) .an Idea and a Fact. The 
Fact is the .actual Law and other given external cir¬ 
cumstances of action: the Idea is Justice, or some other 
Moral Idea derived from the Supreme Rule of Human 
Action, that is, from the Mor.al Nature of man. Tlie 
Fiict is an hi.storic.al element. It is what it is, in virtue 
of the previous course of events, which have successively 
produced or occasioned one another uj) to the present 
time. The Idea is the purely Moral element of our 
judgement. The Law, as ])art of the Fact, is historiciil. 
It is what it is in virtue of the nation.al history (384). 
The Laws of .acquisition of property, of inheritance, 
contract, marri.age, .and the like, have been produced in 
ciicli country by a scries of historical events. If the 
previous condition and history of the nation had been 
different, the present -Laws would have been different. 
But yet, as we have said, at c.ach step. Legislators and 
Jurists have endeavoured to make the Law the ex¬ 
pression of Justice under the conditions of the case. 
Good Jurists have interpreted the Law according to 
Principles of Equity (401, &c.) And this is involved in 
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tlio notion of Jus. Wise Legislators have endeavoured 
to iiiaho Jyaws accordant with tlio ]*rinciplc of Morality 
in its largest sense, as applied to the action of States. 
Tlic inode of doing this we may treat of as Polity. And 
.Jus and Polity will be the subjects of this and the 
succeeding UooL Jus treats of what Law is, and 
Polity of what it ought to bo, both of these regarding 
Law as the instrument of Morality. 

(150. In order to treat of Jus, we must tahe Law 
as it is. Hut Law, wherever it is, has an historical 
origin. We must therefore take as our case some com¬ 
munity with its Laws .as they are given by the History 
of the Society. 

Of the Systems of Law actually established in the 
world, two especially deserve our notice, and m<ay 
throw light upou our subject, if we follow them into 
some detail; namely, the System finally established 
ill the ancient world, and the ISystcm actually established 
in our own country. The former Body of Law was 
that which prevailed when the whole civilized w'orld 
was one single State; the latter is that which prevails 
ill the State in which we live. I speak of the Itoman 
Law, and the English Law. These two Systems of 
l.aw are those in which we arc most interested, as past 
and present realities. They arc the Laws of two nations, 
both of them eminent for the clearness of their jural 
jierceptions, and their vigorous habits of jural action. 
AVc may also take some examples of J.aws from the 
Laws of the Jews; for these are of imjiortanco, in 
conseijiience of their antiquity, their .authority, and 
their influence upon Cbristi.ans. And for the reason 
just mentioned, we shall take into our review some 
of the Comments of Jurists, as well as the Decrees of 
Legislators. 

(iol. In the notices which we shall give of Roman 
and of English Law, we do not pretend to give a 
complete account of each System: nor even of tho prin¬ 
cipal parts of each System; but mainly, to exemplify 
the manner in which the historical element of a national 
System of Laws shows itself. Tho Jus of the Romans, 
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the Common Law of England, may be conceived as collec¬ 
tions of traditionary j)rinciple8 which do not derive their 
authority from legislation at a given epoch, but from the 
national idea of Rights and of Justice: and these ideas 
are defined and developed, not constituted, by their 
application to particular cases and by the dicta of Judges 
and Jurists. With regard to this element new Laws 
are made rather to declare and interpret than to change 
the existing Law. 

But besides this traditional Jus wo may have Legis¬ 
lation the object of which is to reform and improve 
the Law. Statute Law may remedy the errours as 
well as the obscurity or uncertainty of the Common 
Law. And such Legislative Reforms an<l Improvements 
must be regulated by tlio Moral Ideas (Justice, Equity, 
Humanity, and the like,) of which we have already 
spoken in the Second Book. But these Moral Ideas, 
when applied to the purposes of such Legislation, assume 
a political aspect. They belong to Polity, and under 
that head will be treated of in the next Book. Tlicy 
direct us to the consideration of the Duties of the State, 
and give rise to Principles of Political Morality. 

G52. In order conveniently to survey the legal 
Definitions of Rights, we must divide Rights into their 
kinds, and arrange them in order. The Division and 
Arrangement of Rights in different Codes, and different 
Jurists, have been various. We shall have before us 
the Division and Arrangement which arc most suited 
to our purpose, if we take those Classes of Rights 
to which we have been led by our survey of the Springs 
of Human Action. Of these Classes, the principal are, 
:us we have said (80), tkc Biyhlg of Personal Security, 
the Bights of Property, the Bights of Contract, the 
Bights of Marriage, and the Bights of Government. 
To these we might add, as has been said, other asserted 
Rights, arising from less simjde and universal springs 
of action, as the Right to Freedom of Opinion, and the 
Right to Reputation. But these are less important; 
and wo shall for the most part confine our attention 
to the Five Principal Classes of Rights which we have 
mentioned. 
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Ill tlic Roman and in the English Law, all the five 
Clas.sos of Rights are, for the most part, clearly and 
fully cstahlishcd; and the same is the case in all commu¬ 
nities, in which Law has made any considerable advance. 
In rude and turbulent conditions of Society, it may 
happen that some of these Rights are very imperfectly 
defined, and very preciiriously held; or it may be, that 
from a portion of the community some of them are 
withheld altogether. Thus, in countries where Slavery 
e.xists, the Slave has not the Rights of Personal Security. 
The constraint which Slavery implies, is of itself an 
entire violation of the Rights of Security. And the 
Slave is further liable to blows and wounds in a great 
measure at the will of his master. He h.as commonly 
no legal remedy for such inflictions, which would bo 
AVrongs, if any Rights of the Person existed for him. 
And with the loss of this class of Rights he loses all. 
lie can have no Property; for he can have nothing which 
his master may not take from him, using violence if 
other courses fail. He cannot contr<act to do anything; 
for what he is to do, must depend on the AVill of his 
master. He cannot even have the Rights of IMarriagc; 
for his master m.ay at any time separate him from the 
sharer of his bed. 

Thus, in such cases, we have .an absence of 
alt the Classes of Rights. Such cases are recognized in 
tlio Rom,an Law, for Slavery was one of the elements of 
Roman Society. One of the distinctions laid down .as 
the basis of the Roman Code is, that all men are Freemen 
or {Slaves. “Summa divi.sio de j\iro personarum h;ec 
cst, (plod omnes homines aut liberi sunt aut servi*.” 
But this st,ato of things was afterwards altered, by the 
improved condition of the national mor.ality. The steps 
of transition in the abolition of slavery are gradual. In 
many countries, there exist classes which, without being 
Slaves destitute of Rights, have Rights inferior in kind 
to the Classes .above them. In many cases these inferior 
Classes are the successors of a v.anquishcd race: for in 
ancient times, by the custom of nations, the conquered 
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in war became the slaves or servants of the conquerors. 
The stages by wliicb, from this condition, men pass to 
an equality of Rights, are generally connected with the 
Right of Property, and especially with the tenure of 
property in land. Tims, in many countries, in which 
the land is cultivated by Serfs, who are allowed to 
raise their own subsistence from the soil, but compelled 
also to labour for the Master to whom the land belongs, 
men are often ascripti ; bought, sold, and inherited 
with the land: yet they are not Slaves. They have a 
right to their own share of the produce; and, under 
favourable circumstances, pass by various gradations 
into the condition of Freemen; a change which is taking 
place extensively at present, in the state of the cultivators 
of Europe. Property in land is a Right which exists in 
all States; yet in some States the Right of Property of 
individuals has been much limited. In some of the an¬ 
cient Republics, as for instance Sparta, the land belonged 
in common to all the citizens. And in another form 
of Society, which prevailed in India, tho Ryots or 
(Cultivators generally occupied the land in eonnnon, and 
were collected in villages under officers who distributed 
to the cultivators and tradesmen their respective shares 
of the produce*. Out of tho earlier forms of tenure of 
land, emerged the more complete Rights of Pr()])erty of 
modem times; bearing traces however, in m.any respects, 
of their historical origin. 

The Rights of Marriage are justly considered as 
essential to settled Society: and those who look back to 
the origins of things, speak of those men as the founders 
of Society, whose office it was to establish this in.stitution: 
coiiculfitu prohihere tntfo. Yet the female slave has 
generally been at the mercy of her master, wherever 
slavery has existed : and jiolygamy has been a practice 
c.xtensivcly ])revalent, and b.as only gradually given way 
to more perfect forms of the Rights of Marriage. 

(i.'id. It may be asked whether the Five Principal 
Classes of Rights, which we have mentioned, are entirely 
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distinct; whotlicr one Class docs not run into another. 
Especially, it may be asked whether Contracts do not 
necessarily imply Property; for we contract to buy and 
sell our property; and whether Property be not merely 
a general tacit Contract that each shall have his share. 
'I'o this we reply, that Contract is really distinct from 
Property: we contract for services, for bodily labour, 
for mental labour, for knowledge and intelligence, as in 
hiring a teacher, or combining in a literary work. It 
may perhaps be .said, that a man’s limbs, his knowledge, 
his intelligence, his mind, are his Property; so that, in 
these cases also. Contract implies Property. But to 
speak thus, is to introduce a lax and fanciful use of 
words, which renders all exact expression and rigorous 
reasoning impossible. Such a use of words annihilates 
the fundamental distinction of Persons and Things; and 
is inconsistent with our previous reasonings, in which 
we cst.ablishcd the existence of Eights. For the Right 
of Property was shown to be necessary, by considenng 
that m.an cannot act without some command of the 
external world, the world of matcri.al objects. By the 
nature of our arguments, we spoke of Property as some¬ 
thing external, visible, tangible; or at furthest wo included, 
(as wo shall see,) only the inseparable appendages of 
.such material Property. We cannot consider knowledge 
and mind as Property, without making Property cease 
to have any definite meaning at all. Hence Contr.act 
may exist wlicre Property docs not; the two Conceptions, 
ainl the corresponding Classes of Rights, are indcj)endent 
of each other*. 

• The Jistinction of the rights of property amt the rights of 
contract .agrees with the antithesis cstahlished hy lloman Jurists, 
between Jus in rc and Jus ad rem; the former being a property 
in the thing; and the latter being a right of contract relating to 
the res, but only good against the other party to the contract. 
The primary notion of property is that it consists in things, or 
the adjuncts of things; (as a right of way:) and in this sense, no 
property can exist, without some corporeal thing for it to inhere in. 
Hut the baw has created various rights in particular persons, which 
may in a wider sense be calied property •• as an exciusive right to 
the use of an invention given by a patent to the inventor: an 
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Again: wc reply, tliat Property eannot be said to 
de]>end upon taeit Contract, if wc arc to classify Itigbts 
at all. For Contract, as we now consider it, is the result 
of a special Act ; or at least of an Understanding founded 
on some distinct analogy. A Contract implies Language, 
or something equivalent to Language: Property docs 
not imply the use of Language, or any substitute for it. 
A tacit Contract, not understood from any special act, 
but, without any spcci.al ground, assumed .as a universal 
fact among men, is not a Contract in that sense in which 
wc have used the term in our previous reasonings. 
Moreover, if wc suppose the prevalent respect for the 
night of Property to be founded upon a tacit general 
Contract, wo must, for the like reasons, suppose the 
])revalent respect for the Rights of the Person, and for 
the Rights of Marriage, to be founded upon tacit general 
Contracts: and thus, all Rights would bo identified with 
Rights of Contnact. But such a use of terms would 
make all cl.assifie,ation of Rights impossible. Wo must, 
therefore, make Contract a special and definite kind of 
Right: and if we do this, Projierty will be independent 
of Contr.act, and the corresponding Chasses of Rights 
wilt be distinct from each other*. 

The Five Clas ses of Rights of which wc h.ave spoken 
do not occur, in that form, in the Roman Jaw. But we 
sec in that Law indications which readily direct us to 

exclusive right to publish a certain book, given by a law of caj/i/. 
ri/'lit to the author. Such rights, however reasonablu and just, are 
rather of the nature of Privileges or Monopolies than of Property. 
LiUrari/ proprri;/, for instance, .as the copyright of authors is 
termed, i.s not a property in the author’s niamiscript merely, nor is it 
a property in .all the printed books which follow the manuscript; it 
is the exclusive privilege of publishing and selling such books. 
Such incorporeal property agrees with other property in this respect, 
that it may be transferred by contract: but this can only be done in 
virtue of special laws regulating such property. 

• Other ambiguities or variations occur in the arrangement of 
Rights. Thus, in the Prussian Law, Rights of Domestic Servants 
are not arranged as we should arrange them, with Rights of Con. 
tract; (Hiring;) but with Rights of Persons. This is an ap¬ 
proximation to the distinction of Persons into Free, and Slaves, 
assumed by the Roman Law. 
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those Riglits. The leading distinction of heads, in the 
Institutes of the Roman Law, is of Persons, Things, and 
Actions. 0mm jm quo ulimur ml ad Personas perlinet, 
ml ad Mes, ml ad Actiones"^. Here Actiones means legal 
proceedings; but we may take the term as representing 
])cculiarly the Class of Rights of Contract; for these 
derive their reality especially from the support of the 
judicial authority. The Second Book of .Tustinian’s 
Institutes is mainly concerning Projuirty, Do lichus; 
and the Third, concerning Contracts. Family Rights also 
are distinguished in the Institutes from the other Rights 
of Persons. Thus, in the First Book, the ninth and 
tenth 1'itlcs are, J)e Patr'm Potestnte and Do Nuptiis. 

In both the Roman Law and tin' English 
Raw, there is a distinction of Wrongs, as Private, and 
Public Wrongs. For the Social Order lining established, 
in which respect for the Rights of all is commanded, 
those who transgress this respect, oftend, not only against 
the particular persons whom they injure, but also 
against the State, the general protector of Rights. If 
one man violently beats or wounds another, he not only 
wrongs him, but viol.atcs the general order of Society. 
On the other h.and,if one man holds, and claims to hold 
rightfully, a field or a house or a horse to which another 
also asserts a claim, the first may be doing a wrong to 
tile second, but the jiosscsslon being held under the 
show of law and justice, the question between the two 
claimants is, which of the two really has the right which 
both assert. The former is a Crime; a Public Wrong; 
and a Crime belongs to Criminal Law, and must bo 
tried by (Jriminal Courts. The latter is a question of 
Private Rights, belonging to Civil Law, and to be 
<lccided by an Action or Suit, Actio. In England, 
the Office of the State, as the guardian of Order, and 

• Inst. I. 2. “ The whole body of .lural Doctrine refers cither 

to Persons, or Things, or Actions.” The Rights of Persons in. 
elude the Rights of Family, as well as Individual Personal Rights; 
the Rights of Government arc implied in the actual enforcement of 
all Rights; but in a fuller treatment of the subject, require to be 
made a distinct class. 
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of the Rights of .all, is ombodied in the person of the 
Sovereign. A person who commits violence, breaks 
the King’s Peace*. 

Taking the Classes of Rights as we have stated them, 
we shall now notice some of the jnral expressions and 
distinctions by which these Rights, and the correspond¬ 
ing Cliisscs of Wrongs, have been practically carried 
into effect in particular circumstances. 


ClIAl'TER II. 

THE RIGHTS OF THE PERSON. 

().')(). The Rights of tlic Person are the Rights 
to Safety, Security, and Free Agency, which, as we 
have said (79), are requisite for the peace of Society, 
and the human and moral cbar.acter of man’s actions. 
These Rights arc j)rotccted by the Jjaws, which ])r<>hibit 
deeds of force .and violence in general. But from the 
extreme of violence, the infliction of death, there is a 
gradation to slighter acts, which also are Wrongs or 
Injuries. The division of these Wrongs against the 
Person is very similar in the laws of most countries. 

In the Laws given to the Jewish people, the primary 
Law U])on this subject was tlie Command, Thou shall 
not kill: and this Law was followed out by various 

• In sonic cases the distinction in the Knglish Law between 
criminal and civil proceedings depends upon whether the public 
peace is broken or not, not upon whether the injury be a violation 
of the rights of the person or of property. A false (that is, wrongful) 
imprisonment, though an injury to the person, would not be the 
subject of indictment (that is, of a criminal process). A forcihk 
enlnj into a house is the subject of criminal proceedings. 

The same act may be both a crime and a private wrong, c. g. In 
English Law an assault and battery, which, as a misdemeanour, 
may be the subject of an indictment, may also be concurrently the 
subject of an action for damages. 

In Koman Law, Crimes are included in the body of the Jus 
Chile, 
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Rules concerning Smiling: which are given in the 
Book of Exodus, chap. xxi. verse 12, and tlie following 
verses. 

In the English Law, proceeding from Homicide, which 
is the higliest crime against tho Safety of the Person, 
tlio following offenses are treated of: Maiming; (anciently 
Magliem*,) which is an injury depriving a man of the 
use of some bodily member: Wounding; which consists 
in giving a man some hurt with a weapon which breaks 
tlie skin: lialterg; which is any, tho least, Hurt or 
Violence unlawfully and wilfully done: Asgwdt; which 
is an attempt to do such violencet. Threats and Me¬ 
naces, by which a man is put in bodily fear, are 
generally not punishable; but they may be the ground, 
of compelling the person who uses them to give sureties, 
that he will keep the peace. 

The least touching of another person wilfully or in 
anger is Battery: for the Law, as tho Commentators 
upon it remark, cannot draw the lines between different 
lower degrees of violence, and therefore totally prohibits 
tiio lowest degree. In like manner among the Romans, 
the Cornelian Law, De injuriis, prohibited Pulmtio, 
as well as Verleralio: distinguishing Verberation, which 
was accompanied with p:iin, from Pulsation, which was 
not. 

(ir)7. Without attempting to enumerate all tho 
wrongs of this class, we may notice other Wrongs 
against the 2 ’crson, consisting in Violations of the Right 
of Personal Liberty. These come under the head of 
Hdse Imprisonment; so called in opposition to irm 
Imprisonment, which is constraint i)nt upon tho person 
by the authority of the law. 

To these offenses may be added Kidnapping, the 


* Mujiht-m is, in strictness, confinctl to a deprivation of some 
member by which a man is rendered less able to defend himself; 
as a leg or an arm, but not a nose or an ear. 

t Threats (with certain exceptions) to do bodily harm, as also 
challenges to fight, are only regarded in their tendency to provoke 
a breach of the peace, and in these cases are not the ground of 
punishment, but of Sureties. Blackstone, iv. 250. 
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forcible abduction or stealing away of a man, a woman, 
or child, from their own country, and sending them 
into another. This offense was noticed also in the 
Jewish Law*: “He that stealeth a man, and selleth 
him, or if he ho found in his hand, he shall surely 
bo put to death.” So likewise in the Roman Law, 
Plwtinm^ the offense of buying, selling, taking or 
keeping as a shave, a freeman, was severely ])unished. 
The Pla^iarim was generally condemned to the mines. 

6.58. The English Law also takes cognizance of 
injuries affecting a man’s health, arising, not from 
Malice, hut from neglect. Thus a remedy is given 
when a person is injured by selling him unwholesome 
provisions or wine; or by a neighbour’s exercise of a 
noisome trade which infects the air. There is also a 
legal remedy given to a man for the neglect or unskilful 
management of his jdiysician, surgeon, or apothecary, 
which is called mulii prams. The s.amc is the course 
of the Roman Lawt: Impcritia culpa) adnumeratur: 
reluti si medieus curationcm delhjwrit, male quaminam 
sccueril, aut perperam ei medicamentiim dederit. The 
Injuries which are under our consideration, in this part 
of our work, are, for the most part, .accompanusl with 
Malice; but the physician’s Indifference to his patient’s 
health, .and Disregard of the 'Trust reposed in him, 
arc held by the Legislator to give to such dam.age, so 
inflicted, the ch.aracter of Wrong, as well as Damage. 

Malicious Intention, or a carelessness of mischievous 
consequences equivalent to malicious Intention, is requi¬ 
site to the notion of the Wrongs or Crimes here spoken 
of. But in the cases which have just been mentioned, 
such M.alicious Intention or c.arelessue.ss is inferred from 
the act itself. In all cases of personal damage inflicted, 

• Exodus xxi. 10. 

t Imt. IV. 3. o Want of skill is accounted a blamablc neglect; 
as in a case in which the physician leaves off his attendance on 
the patient while the cure is incomplete, or performs a surgical 
operation wrongly, or gives pernicious medicines.” A similar 
maxim is found in Old English Eawyers: “ Like law is for want 
of skill as for want of care.” 
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the law infers malicious intention, unless there be some 
circumstances to excuse, mitigate, or justify the act. 

6.59. Homicide is excusable when it is committed 
without intention; in the Ijaw phrase, by Misadventure, 
'per infortuniurn; as in the case mentioned in the 
.Jewish Law*: When a man yoeth into the icood icith 
his neiffhbour to hew wood, and his hand fetcheth a stroke 
with the axe to cut down the tree, and the head slippeth 
from the helve, and, liyhteth upon his neiijhhour that 
he die. But though this is termed Excusable Homicide, 
the Jewish Law did not protect the sl.aycr till he 
had reached one of the Cities of Refuge; and the English 
Law levied a fine upon the delinquent; .also the thing 
which was the instrument of death was forfeited under 
the name of a Deodandf. The fine h.as been remitted 
at the suit of the person eoncomed as far back as our 
legal records reach; but the law of Peodand is still 
in force. These enactments seem to Im 3 intended to 
express the high value which the law sets upon human 
life; so that it always supposes some degree of blame in 
the conduct of him who takes away life, except by ex¬ 
press permission of the Law itself. 

6t50. In the same spirit, the Law does not generally 
.allow Games, which may end in blood, to be received 
in justific.ations of homicide; as Tilting, Sword-|)laying, 
Boxing. And in general, if dc.ath ensue in consequence 
of idle, dangerous, and unlawful acts, as shooting, or 
casting stones in a town, the sl.aycr is guilty of Man- 
skaughter, and not of Misadventure only. But to show 
how much such distinctions depend upon the .actual 
law, we may observe, that by the English Law, if the 
king command or pennit such diversions, and death 
ensue, it is only Misadventure. In like manner, by 
the Laws both of Athens and Rome, ho who killed 
another in the Pancratium or Public games, .authorized 
or permitted by the State, was not held guilty of Homi¬ 
cide J. Si quis colluctatione, vel in pancratia, vel puyilis, 

• Deut. xix. 5. t Deodands are now abolished. 

J Plato, Lrg. Lib. vii.; Dig. lx. 2.7. 
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dtim inter se exercentur, alius alitim occiderit, cessat 
Aquilia (Lex'), quia glorice causa et eirtutis, non injuriw 
gratia, cidettir damnum datum. 

661. Homicide in Self-defense, se defendendo, upon 
a sudden affray, is excusable nather than justifiable by 
the English Law. Wlion a man protects himself from 
assault in an unpremeditated quarrel, and kills him 
who .assaults him, it is termed by the Law eliance- 
TSxdley; (or, as some choose to write it, chaud medley;) 
wliich signifies a casual affray, (or else an affray in the 
heat of blood, chaude meslee). This term is rightly 
applied, when the slayer engages in no struggle, except 
what is necessary for self-defense. 

662. When Homicide results from sudden heat 
of passion, arising naturally from provocation, without 
an intention previously formed, it is in English Law 
termed Manslaughter; as when one person kills another 
in a sudden quarrel. For the law pays, say the Com¬ 
mentators*, such regard to human frailty, as not to 
put hasty acts, and deliberate acts, on the same footing 
with regard to guilt. Hut in cases where homicide 
is committed upon provocation, if there be a sufficient 
cooling time, for passion to subside, and r(;ason to 
interpose; and if the person so provoked afterwards kill 
the other, this is deliberate revenge, and not heat of 
blood, and amounts to Murder. 

663. Murder is Homicide committed with previous 
intention, which is termed Malice prejicnse, or Malice 
afore-thought. This is the most atrocious of Grimes. 

664. Homicide is justijiahle by the Law of Eng¬ 
land when it is committed for the jirevention of any 
forcible and atrocious crime. If a person attempts 
robbery or murder, or endeavours to break open a house 
in the night-time, and is killed in such attempt, the 
slayer is acquitted t. The Jewish Law had the like 

• Blackstone, iv. 191. 

t By tlie more modem decisions of law, the distinction of night 
and day is no longer noticed. The owner is now understood to be 
entitled to resist the robber to the last extremity; subject to the 
condition of showing that that extremity was requisite for the 
defense. 
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rules *•. If a thief he found hreahing up^ and he nnitteu 
that he die, there shall no hlood be shed for him. So also 
in the Roman Law: the Law of the Twelve Tables was. 
Si nox (jioctii) fartum faxil, sim (si eum) aliquis occisit 
(occiderit) jure cmsus est.o. But there was, in this case, 
to be no !ittom|>t at secrecy on tho part of tbe slayer ; 
but, on the contrary, a loud appeal to any one within 
hearing t; Lex xii. Tabularum furem noctu depre- 
hensurn occidere permittit, ut tamen id ipsivm elamorc 
testijicatur. In the day-time, the person attacked by a 
robber is allowed to put him to death if he cannot 
otherwise defend himself: but wo arc not, by the 
English Lavv’, allowed to kill any one in order to prevent 
a crime, if the crime be unaccompanied by violence. In 
this case, the Law requires us to cause the offender to 
bo legally aj)prehcnded and tried. So also the Jewish 
law, in the place already quoted J: If the sun be risen 
upon him, there shall be blood shed for him, for he should 
make full restitution. And the Roman Law is similar § : 
Interdill deprehensum ita (lex) permittit occidere, si is 
se telo defendat, ut tamen deque cum clamore testificetur. 
And again; Sed et si <]uomcunque aliiim ferrn se pe- 
tentem ijuis occiderit, non videbitur injuria oceidisse ; et 
si metii qiiis mortis furem occiderit. Sin autem cum 
possit adprehendere maluit occidere, niagis est ut injuria 
fecisse mdentur. 

()()T). The Laws of Solon |1, and the proposed Laws 
of Plato If, agree with those already mentioned, in 
making a wide distinction between the modes of re¬ 
sistance permitted against the nocturnal and tho diurn<al 

• Kxod. xxii. 2. 

t IX. 2. 4. The Ijaw of the Twelve Tables makes slaying 
a thief detected in the night to be allowable, provided the slayer call 
aloud on the occasion of the act. 

Kxodus xxii. 3. 

^ DJfr, IX, 2, 3. A thief detected by day may be slain if he 
defend himself with a weapon, and if, as before, the slayer call 
aloud. And if a man slay him who assaults him with a weapon, it 
is justiciable : and if a nmn slay a robber, being in fear of his life. 
But if he was able to apprehend him, and chose rather to slay him, 
it is not justifiable. 

|[ Demosth. adv. Timocrat. ^ ix. 
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thief. It has been discussed among Jurists*, what is 
the ground of this diftcrence. The reason which they 
assign is this: that tlie Law docs not allow a man to be 
put to death by a priv.ate hand, on account of an ex¬ 
pected loss for which the Law can give redress: but 
only on account of danger to the person, which may bo 
beyond redress; that therefore by day, when the person 
attacked can sec the extent of his danger, he is justified 
only to the extent of his danger, and so far as the 
wrongs are of an irremediable kind; but th.at by night, 
when the unknown extent of the danger may lead him 
to believe it extreme, and when aid and testimony are 
difficult to obtain, ho is justified to the extent of his 
fear. The Law is willing to accept such justifica¬ 
tion, because it cannot afford him redress in any other 
w.ay. 

()()(). When a person commits .acts of violence 
against another, having received extreme Procoration, 
but not being in danger, by the Law of England, the 
provocation niiliffatrx, but does not justify the oftbnse. 
The Mitigation is not available, if there have intervened 
time sufficient for the jrassions to cool: for if that be the 
case, the Law itself is ready to redress the injury. 
Hence, when two jiersons in cold blood meet and fight, 
any mischief doue by one to the other cannot he excused 
by alleging previous Provocation. And thus, in the 
case of .a Duel, in which the coinb.atants take measures 
tending to destroy each other’s lives, the Law has fixed 
the crime of Murder on them. 

()(i7. A person committing an act of violence may 
have others who .assist or ahet him, without tlnur taking 
the same share in the act which he docs himself. He is 
the Principal, they are the Accesxoricx. And these are 
distinguished into Accessories before the Fact, .as those 
who urge a man to commit murder, .and provide him 
with arms t; and Accessories after the Fact, as tliose who 
harbour the murderer, knowing the crime to have been 

• Tirot. U. ct P. II. i. 12. 

+ In general, even a privity to the intention to murder makes a 
man an accessory before the fact. 
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committed. Some distinctions are made in the assign¬ 
ment of punishment to Principals and Accessories: but 
absence when the crime is committed is requisite to 
make a man an Accessory. Thus the Seconds in a Duel 
arc guilty of murder as Principals in the Second degree. 

()()}{. As we have said, the English Law docs not 
•allow Provocation to excuse .acts of violence, except 
when there b.as been no time for passion to cool; .and 
therefore docs not acquit cither of the combatants in a 
Duel on the ground of any provocation which ho may 
have received. Yet the administration of the Law has 
often been so conducted, that it has seemed to recognize 
the Challenge .as an excuse for the .attempted Homicide. 
This inconsistency, between the letter and the practice 
of tlie J.aw, has, perhaps, in some measure, arisen out 
of the customs which prevailed in Etiro])o some centuries 
ago, when Duels were pcrmittisl openly by Christian 
States; and the person who did not seek redress, by 
such inc.ans, against any expression of contempt or 
mcn.acc uttered against him, incurred general blame 
and contempt .as a coward. 

fitil). Among the justifiable acts of violence, we 
m^y notice those which the L.aw not only permits, but 
authorizes and commands; as the Imprisonment of 
crimin.als, .and their Punishment by stripes, wounds, 
maiming, exile, or de.ath. But in such cases, nothing is 
.allowable which the Law docs not require. To kill the 
grc.atcst of malefactors extra-jvidieially, that is, not ac¬ 
cording to tlie j)rcscril)ed course of the .administration of 
the l.aw, is Murder. Hence, if the judge who condemns, 
be not lawfully authorized to do so, ho is guilty of 
murder. And the judgment must be executed by the 
proper Officer, for no one else is authorized by law to do 
it. The Judge may condemn, but must leave it to the 
Sberiff or his deputy to execute the sentence. Even if 
the (Itficer alters the manner of execution, as if be be¬ 
heads one adjudged to be hanged, it is murder. 

670. Other cases in which Homicide is justifiable, 
because committed for the furtherance of the law, arc 
these: when an officer, in the execution of his office. 
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kills a person wlio resists him:—when prisoners assault 
the gaoler or officer, trying to escape, and he kills them ; 
—when an assembly of persons (that is twelve, or more) 
become riotous, and being required to disperse by the 
proper magistrates, refuse to do so. But it is added, by 
the expositors of these laws, that there must bo in such 
cases an apparent necessity on the officer’s side in order 
to justify him. It must appear that the culprit could 
not 1)0 apprehcncled, the jirisoner could not be kept 
in liold, tlie riot could not be suppressed, in any other 
way. ^ 

( 571 . Tlicrc iis another class of actions which may 
assume the as])cct of infringements of the Rights of the 
Person, but which arc justified in virtue of the Au¬ 
thority which the Law recognizes as residing in the 
persons who commit the acts. According to the English 
Law, the Father has an authority over his Children 
which entitles him to strike or constrain them, under 
c(!rtain conditions. A Master has a like authority over 
liis Apprentice, and a Kchoolniastcr over bis Scholar. 
In tliese cases, it is justifiable to beat'or confine the 
pu))il in a moderate degree, in the way of Chastimnent 
or Cnrreet'wn. In cases of voluntary service, the Eri- 
])loyer is allowed to exercise constraint over the hired 
IS(!rvant or hired Labourer, in whose services ho for the 
time obtains a Bight. Tims, I prohibit my Servants 
from going out of my house except at stated times, and 
when I do not require their services. I have a Bight to 
continued and active labour from the workmen whom I 
have liired. 

072 . In some countries, the Master has a legal 
Bight to inflict stripes or other violence u])on his Servant, 
the Landlord upon his Tenant, or one Class of the in¬ 
habitants in)on another. In these cases the Class thus 
subjected possess in an imperfect degree the Bights of 
the Person. Such classes liavo been called by various 
names, in various ages and countries, according to their 
history and circumstances: as Helots, Vassals, Serfs; 
and when entirely divested of Bights, Slaves. We do 
not here inquire how far it is really consistent with 
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justice and humanity that men should be thus p.artially 
or entirely deprived of Kights. But oven when such 
Classes legally exist, the Law limits the power of the 
Master over the Dependent. Some such Dependents 
can be sold with th<! land, but cannot be separated from 
it: they arc firirdinl Slaves, Serfs, Ascriptl Glcbw. 
Other Slaves may be sold off the land, and disposed of 
.at the will of the Master. Those in.ay ho kept in the 
house for menial services, .as ilomestie Slaves; or em¬ 
ployed hi various labours for the M.ostcr's benefit and at 
ins ple.asurc. Thus the .ancient Greeks and Bomaus 
employed slaves as their Artisans. 

The relations between Master and Sorv.ant, arc thus 
connected with the relations between T.andlord and 
Ten.aut; .and thus point out to us a close connexion 
between the Bights of the Person and the Bights of 
Property. 


CltAl’TEU III. 

THE BIGHTS OF PBOPEBTY. 

G 73 . As we have alre.ady said, the existence of the 
Bight of Property is requisite as a condition of the Free 
Agency of man, and the Peace .and Order of Society 
(7y). Accordingly, in all Countries such Bights do 
exist. In every form of Society, there are eircunist.ancc3 
under which the necessaries and comforts of life,—food, 
clothing, tools, arms—are held to belong to a man, so 
as to be Ids Property. The Bights of Property being 
estiihlishcd, the 8entiment of Bights and the Sentiment 
of Wrongs (1)8, 9.9) give great force and stability to the 
institution. Wc cling with strong and tenacious affection 
to what is our own. We earnestly ajiprove the rule 
vyhich makes it ours, and which consequently makes 
yours what is yours. A regard for the distinction of 
meuni and tiium prevails. A reverence for Property is 
felt. The necessity of its existence, as a condition of 
human society, is generally perceived, and this perception 
gives force to the Buies by which Property is defined. 
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These Rules are, in each particular case, supplied by 
the Law of the Land. Tlie Law determines what shall 
belong to one man, and wliat to another. 

074 . 'With regard to some Kinds of Property, 
when they are thus assigned, the Right of the Proprietor 
or (hotter shows itself in a distinct, visible form. The 
objects are taken Iiold of, carried about, used, consumed; 
as for instance, clothing, food, tools, .arms. I’hings of 
this kind are tmeeMe Property. Moreover, such Pro¬ 
perty may be retained by tlic Proprietor, or given by 
him to another person, at liis ])lcasurc. It may be given 
cither .absolutely, or on condition of receiving a return ; 
that is, given in Barter or Exchange. Thus, Property 
leads to Exchange; and Exchange .again leads to the 
establishment of some general Instrument .and Pleasure 
of Exchangeable Value; that is, to the use of Money. 
The natural Measure of the Exchangeable Value of any 
objects is the labour of producing, or the difficulty of 
procuring the objects, (lold and Silver have been most 
commonly used as Money, because they arc procured 
with a tolerably uniform degree of labour; Iwcause they 
perish very slowly when kept; and because they are 
easily divisible into definite j)ortions. 

675 . When mankind h.ave settled employment^ 
and settled habits of intercourse, the natural Value in 
Exch.ange, cither of these, or of any other objects, can 
never long differ from the Standard, or Measure, of 
which we have spoken; the labour of producing and 
difficulty of procuring them. Eor if the Exchangeable 
Value of any cl.ass of things were less, proportionally, 
than the Labour of producing them, men would turn 
themselves from this kind of Labour, to other employ¬ 
ments, in which an equal Exchangeable Value might be 
obtained with less labour; and thus, the number of 
persons employed in producing this class of things being 
diminished, the difficulty of other \)ersons procuring 
them from the producers would be incrciised, and the 
Exchangeable Value would rise. And in like manner, 
if the Exchangeable Value of any class of things were 
greater, proportionally, than the Labour of producing 
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them, other persons would turn themselves to this kind 
of Labour, and the value of the elass of things would 
fall. Thus if the excliangeable value of gold and silver 
were greater than that of other objects, obtained with 
equal labour, men would turn their exertions to the 
collecting gold and silver, as the easiest way of obtaining 
the other objects of their desires. And though the 
intercourse of men, .and their power of changing their 
employments, may not bo so unfettered as to produce 
this result immediately; yet, in the long run, the 
Measure of Value in Exch.ange will be the .amount of 
Labour employed in producing the objects. 

67(). Lut, besides Moveable Property, consisting 
of objects which the Proprietor can hold, remove, con¬ 
sume, or transfer in a manifest manner; there is Property 
of another kind, which cJinnot be removed or destroyed, 
or ])ossessrd in a visible manner; and which yet must 
bo, and by the L.aws of every Country is, vested in 
Proprietors. We speak now of Properly in Land. 
It is requisite that such Property should be established; 
for in every Country man subsists on the fruits of the 
Earth, or on animals which arc supported bj' the E.arth; 
and in order to live, he must have, on the face of the 
earth, his dwclling-jdace, and the source of his food and 
clothing; he must have his house and his field. In 
most countries, the earth does not sujtply m.an with 
what he needs, except by cultiv.ation; and the Cultirator 
must be stimulated to ])crform his task, by having his 
portion of the fruits of his labour assigned to him 
as his Property. But whatever amount of C\iltivation 
1)0 necessary, the ])roducc of the e.arth, and the soil 
itself, are, in every country, .assigned to some class of 
Landlords as Property, or are assumed as Property by 
the State itself. 

(>77. The .assignation of Taindcd Property to its 
ovvners, as of all other Property, is defined and deter¬ 
mined by the I.aw of the Land. But in Landed 
Property, the acts of Ownership arc less obvious, natural 
and effective, than they arc in other kinds of property; 
and therefore Property in Land is more peculiarly and 
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manifestly! determined and directed by the Law, than 
Property in Moveables. 

The ancient Law of England treats Land as that 
Thing which is eminently and peculiarly the subject 
of Laws concerning Property, while all other Things.aro 
considered as only ay)pendagcs to Persons. Hence, 
Land is termed Beal Property; everything else is Per¬ 
sonal Property. 

In most countries, the Cultivators are a dif¬ 
ferent class from the Proprietor of the Land; whether 
the Proprietor bo another Class, or the State itself. The 
Rights of the Cultivator and of the Proprietor arc de¬ 
termined by Law, or by Custom equivalent to Law, 
and .arc various in various countries. The share given 
by the Cultivator to the Proprietor is Bent. Ho who 
holds the land is the Tenant, in contradistinction to the 
Landlord, who owns it. 

< 179 . In the greater part of Asia*, the Sovereign 
is the sole Proprietor; and as such, receives a fixed 
portion (commonly onc-fiftli) of the produce from the 
Cultivator; who is, in India, called a Byot. In Russia, 
and a great part of Gennany, the Cultivator supports 
himself on a i)art of the Land; and pays a Bent to the 
Landlord in his Labour; being obliged, during a fixed 
portion of his time, (as for instance, during three days 
in the week,) to work in the cultivation of the Land¬ 
lord’s exclusive share: such Cultivators .are Serfs. But 
these Labour-Rents sometimes became unlimited, and 
the Serf approached in condition to a Slave. In other 
parts of Europe, as in Grctjce, Italy, and France, in 
ancient and in modern times, the Cultivator has been 
supplied by the Landlord with the means of cultivation, 
and has paid to him a fixed portion of the produce; 
generally one half. Hence such Cultivators are called 
Coloni Partiarii, Coloni Medietarii, Metayers. In a 
few spots on the Earth, of which England is an ex¬ 
ample, there are, l)etween the Landlord and the labour¬ 
ing. Cultivator, an intermediate class, the Farmers; 
who pay a Money-Bent to the Landlord, Wages to the 
• Jones Ob Rent. 
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Labourer, and have for themselves the wliole produce 
obtained from tlio Land. The Fanner must be able to 
.subsist the Labourer, while lie is toiling so as to raise 
a future crop of produce: therefore he must possess a 
/S'toc/t, or Capital, already accumulated. The .amount 
of the produce which the Fanner has, after paying 
Rent, Wages, and other expenses, is the Profits of his 
Stock. 

(5110. These various forms of the distribution of 
the wc.alth produced by the soil of each Country affect 
very greatly other Rights, as well as the Rights of Pro- 
jierty (672). The Serf generally possesses in a very 
imperfect degree the Rights of the Person against his 
Lord; but ag.ainst other persons, his Lord is supposed 
to aflbrd him protection. In modern Europe, there 
prevailed, for several centuries, a System of Tenure of 
Land with such mutual Rights and Obligations; namely, 
tht>. Feudal System. According to this system, Land was 
hehl on the conditions of Protection from the Superior, 
and Service from the Inferior; .and according to these 
conditions, a series of Persons, each subordinate to the 
one above him, had a modified Property in the Land. 
E.ach such person was the Vassal of the one above him, 
his Superior Lord or Seiynior. Each Lord bad a Right 
to ccrt.ain Payments or Dues from his Vassals; and the 
Vassal, being marshalled as a Soldier under his Lord, 
avas enabled to protect himself and others. The Land 
thus granted by a superior to .an inferior w.as c.allcd a 
Feud or Fee. None of these Feuds or Fees was an 
aLsoluto Property; all were held of the Sovereign, at 
least in England. He w.as the only Landlord; and the 
highest Title of Ownership under the Feudal System 
was Tenant in Fee Simple. Besides Tenants of various 
kinds, there were mere Labourers who held no Fees, 
and were called Villeins. At first, this Cultivator in 
England was precisely in the situation of the Russian 
Serf*. In the three centuries beginning from about 
A.D. 1300, the unlimited Labour-Rents paid by the 
English Villeins for the lands allotted them were gradu- 
• Jones On Rent, p. 40. 
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ally commuted for definite services, still payable to the 
Lord. Out of this grow a legal lliglit of some of the 
cultivators to the occupation of their Lands, which were 
registered in a list kept by the Lord. Hence these 
were called Copyhold Tenures, in distinction to the 
usual possession of the Soil by a freeman, which was a 
freehold Tenure. 

(181. The relations which the Tenure of Landed 
Property establishes among diflcront classes continue to 
influence the Laws, .and still more the Forms of Law, 
in each country, long after their original force has been 
lost. Two hundred years have barely elapsed since the 
personal bond.ago of the Villein ceased to exist among us. 
Copyhold Tenures are still familiar. The Lord of the 
Manor, the representative of the Feudal Seignior, has 
still various Rights, duo to him from Copyhold Tenants: 
as Heriots, payable on the death of the Tcuaiit; Fines, 
payable when the Land is alienated by the Tenant to 
another person; the Rights of pursuing (lame, which 
.arc reserved to the Lord of the Alanor, even in Free¬ 
holds. Ami the phrases used in transferring Landed 
Property still have many tr.aces of the Feud.al System. 

()82. In like manner, in the Roman T^aw the con¬ 
ditions of Property and the modes of transfiirring it 
rct.aincd to a Late period traces of the earlier inodes of 
Tenure. In the earliest known stage of the Roman 
I.aw, Lands, with the Slaves and Cattle re(]uisite for 
their cultivation, were tr.ansferred by a ceremonious 
form called Mancipatio; and the (Juirites, or original 
Rom.an citizens, could not transfer the ownersbi]) of 
tlicso things in any other way. 1 lence arose a division 
of lies Maucipi, things which must bo thus transferred, 
and lies nec Mancipi, things which need not*. But 
though a man could not acquire (^uiritarian ownership 
or Dominium of a Res Mancipi, without this process, 
he might h.ave possession and tise of such a thing without 
such ownership; and the later jurists recognized this 

• There was however, besides Mancipatio, a formal legal process, 
called Ccssio injure, by which rce mancipi might be transferred. 
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kind of Right*. They say t, There is .among foreigners 
only one kind of ownership {dominimn), .“fo th.at a.man 
is cither the owner of .a thing, or lie is not. And this 
was .formerly the case .among the Roman people: for a 
m.an w.as either the owner ex jure Quiritiuin, or he was 
not. But afterwards the ownership was split; so th.at 
now one man may he the Owner of a tiling ex jure 
QuirUiu7n, and yet anotlier person may have it in his 
jiosscssion (in honis). For instance, if in the c.aso of a 
thing whicli is m mancipi^ I do not tran.«fcr it to you 
by mancipatio, but merely deliver it to yon, tlic thing 
indeed becomes your possession {in lonis tiiis\ but it will 
remain niiiie ex jure Quiritmm, until by continued pos¬ 
session you make it yours (donee tu earn pomdendo 
miicupius). When that is complete, it is yours abso¬ 
lutely (plena jure), 

lT))ou the conditions of tenure of land, depend 
tlio Title or evidence of ownership; the modes of Con- 
veyance or Translcr by Contract; the modes of Sue- 
cessiun on the death of the Proprietor, whether by his 
Textamenl, or ah intestato: the judici.al Jtemediee for 
AVrongs: and the like. A person’s Landed property so 
much dptenniiies his condition, that wc conuuonly speak 
of his land as his Kstate,. I'lio possession of a lious(‘, or 
Iiabitation, is im])ortant to in.an in liis social condition, 
not only as a means of shelter and bodily comfort, but 
.also as giving him a fixed local position in the Com¬ 
munity. By such iiossossion, he is a lloimcholder; .and 
for many iinjiortant pur])oses the State or City is con¬ 
sidered as consisting of Ilouseholdors. The place, neigh¬ 
bourhood, city, or country in which a person h.as liis 
habitation, is his Domicile (Domicilium). A person’s 
Domicile, for the most p.art, places him under the Laws 
of the State in which it is situated. 

()i!4. As Property in Land, and in the fruits pro¬ 
duced by the cultivation of the Land, -is established and 

• Hence nmneipium is used for full property, as in the line, 
Vitaque mancipio nulli datur omnibus usu. Lucret. 

t Gaius, II. 40, who lived in time of the Antonincs. 
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realized by the Laws and Customs of each country ; in 
like manner is estahhslicd Property in other objects, 
which can be distrilnited and assigned to special persons ; 
for instance, in flocks and herds, and their produce ; in 
the produce of the interior of the earth, as mines; in all 
that we fabricate by fashioning into a new form the 
materials thus produced,—wood, stone, metal, and the 
parts of plants and of animals. AVith regard to all 
these, and other forms of material or corporeal Property, 
the Law in every Country recognizes certain modes of 
acquiring, possessing, and transferring them, as eon- 
ferring Rights. 

b'85. The AVrongs, or Injuries by which tlic Rights 
of Property are violated, are distinguished and clas.sed 
by the Law aceording to their circumstances. The Com¬ 
mand, T//OU shalt not steal, is the basis of all Laws on 
this subject. The definition of Steal ha/, or Larceny 
{Latrocinmm), in the English Law*, is “the felonious 
taking and carrying away the goods of another.” The 
definition of the Roman Lawf was nearly tin; same. 
“Furtiirn cst contrectatio fraudulosa, lucri faciendi caus.'i, 
vcl ipsius rei, vel etiam cjus usus possessionisvi'.” 'I’lie 
English Ijaw further distinguishes prlrately Slcaliny, 
as for instance, picking the pocket; and opcm and violent 
Larceny, which is Bobbery; this the Roman LawJ calls 
Bona vi rapta. Another crime against property is 
Buryiary {Buryi Ijulrociniuni), or nocturnal House¬ 
breaking ; for the Law considers the crime if committed 
by night as much more heinous than the like act com- 
mitte<l by day; as we have already seen that it makes 
a difference in the Right of self-defence in the two eases. 

(580. The crime of Theft, as above defined, includes 
only the cases in which the Thief furtively or violently 
takes tlu3 material object: but besides these, a person 

* Blackstone, iv. 229. The definition, by some modern law¬ 
yers, of Theft is, A taking or removing of some Thing; being the 
Property of some other Person and of some value; without duo 
Consent (to be separately defined); with intent to despoil the 
owner, and fraudulently appropriate the thing. 

t Inst. IV. 1. I Dig. XLVii. 8. 
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may be despoiled of bis property by Fraud; as for 
instance, when an Order to deliver goods is fabricated 
or forged by some one who has no Right to give such 
Order. This is Forgery. In the Roman Law* it was 
Crlrmn Falsi. “ Ijcx Cornelia de fahis poenam irrogat 
ci qui testaincntum aliudve instrumentum falsum scrip- 
serit, signaverit, recitaverit, subjcccrit; vcl signiun adul- 
terinum fecerit, sculpserit, expresserit, sciens, dolo nialo." 
We need not here attempt to enumerate the various 
forms of fraud and deception by which a person may bo 
deprived of his property. They are all Included iii the 
tenn Cheating. 

G 37 . According to the English Law, Ijarceny ap¬ 
plies only to moveable Property; for landed Property, 
by its nature, cannot be taken and carried away. And 
even of things that adhere to the Land, as Corn, Grass, 
Trees, and tlio like, no Larceny can be committed by 
the Common Law of England. The Severance of these 
from their roots is an Injury against the real Estate, 
which is termed a Tresspass. But this state of the 
English I.aw has in several instances been altered in 
modern times+. 

(>38. There are some further distinctions with 
regard to Property, which it may bo useful to notice. 
According to the Roman Lawyers, the power of indi¬ 
viduals over their property, which they termed Do¬ 
minium Vulgare, was subject to tl)e ])Owcr whicli the 
State, or the Sovereign had, to prescribe the conditions 
. on wliicli they were to hold and enjoy their possessions: 
this power was Dominium Eminem. The State, which 
defines ,and establishes the Rights of the Owner, always 

* hat. IV. Hi. 7 . “ The Raw of Korptety appoints a punishment 
for a man, if knowingly, and with fraudulent intent, he has written, 
sealed, recited, or procured to be executed a false testament or other 
instrument: or if he has, with like knowledge and intent, forged 
the signet of another person, by carving or moulding.” 

t The ultimate conclusion at which English Lawyers have 
arrived on this subject is, that it would be desirable to abolish the 
distinctions of the Law of Theft with regard to things severed and 
not severed from the realty. See Act of Crimes and Punishments., 
Chap. XVIII. Sect. 1. Art. G. 
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limits those Rights; either by national maxims, as in 
Asiatic Empires, where the Sovereign is tlic Proprietor 
of the Soil; and in Feudal Kingdoms, where the King 
is the Sovereign Lord of every Fee*,- or by cases of 
public necessity and convenience; as when a man is 
compelled by the State to part with his house, that the 
street may be improved. 

689. Again: besides Private Property, Res Sin- 
gulormn, the Roman Lawyers reckoned various kinds 
of Public Property; thus, among Res PuUicw arc higli- 
ways, streets, bridges, the walls and gates of a city; 
public gardens, grounds, fields and estates; markets, 
courts of justice; prisons; docks and harbours ; fleets 
and their furniture, and the artillery, arms, and carriages 
of public armies; also the wealth of the public Treasury; 
and many other kinds of property, according to the 
various institutions and modes of administration of dif¬ 
ferent states. 

690. There are other things, which are common 
in their use, hence called Res Communes; but incapable 
of being appropriated, hence also called Res NuUius; 
as air, running water, the sea, the shore. These can bo 
used by each person without .any hurt or loss to other 
persons, .and are hence said to bo things quorum iunoxia 
cst utUitas. Yet these are not, in all cases, reckoned 
Res NuUius. States claim a property in their navigable 
rivers, and even in the sea near their shores. And by 
the English Law, although a person can have no property 
in running water, he may possess as property a lake or 
river, under the designation of “so many acres of ground 
covered with water." He may also have a property in 
the use of running water: but this belongs to property 
of another kind, which we must now notice. 

691. Private property is corporeal or incorporeal. 
Corporeal property is such as we have mentioned, both 
moveable .and immoveable: the immoveable being lands, 

• In England, since the time of William the Conqueror, the 
king has been the sovereign lord of every fee: but in some other 
feudal countries there appear to have been allodial lands which the 
proprietor did not hold of the king. 
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houses, mines, and the like. But besides these kinds of 
property, a man may have a property in the Use of 
land or its adjuncts. This is the case, for instance, when 
a man has a Right of way over another’s lands; or luis 
a water-mill, of which the water flows through another’s 
est.ato: for he has a Right to the flow of the w.ater; 
and the owner of the other estate is not allowed to stop 
or turn aside the stream which drives the mill. Such 
Limitations of the Proprietor’s Right, by the Bight of 
another to some use of the property, arising from neigh¬ 
bourhood {vkinaije\ or other relations, are called in 
the Roman Law, Servitutes, Servitudes or Services; 
and are treated with great det.^il and distinctness by the 
Roman Lawyers. Such Property is termed by English 
Lawyers incorporeal Property. Servitudes of a Property 
for the convenience of a neighbouring property are called 
in English Law, Easements. 

6i)2. Heforc the statute of the twelfth year of 
Charles the Second (the Jirst year after the Restoration, 
the years of the Commonwealth not being reckoned) the 
tenures of land in England, as derived from tlic Feudal 
System, were free or not freeiJ The principal free 
tenures were knUjlit sereice wadi common socage; the 
principal tenure tli.at was not free was copyhold. The 
free tenures were charged with several services, as 
homage, ward, m.arriage, relief, and military service: 
but this latter, the service of following the lord to the 
wars, was usually commuted for an uncertain or varying 
pecuniary p.ayment {escuage). In socage the payment 
was certain, 'riie statute of Charles II. converted 
knight service into socage, and abolished the burden¬ 
some incidents which had accompanit;d knight service. 
Socage lands arc now commonly called freehold to dis¬ 
tinguish them from copyhold. Yet even freehold Pro¬ 
prietors still owe certain Services to the Lord of the 
Manor, who now stands in the pLace of the Feudal 
Lord. Services, due from land, and other kinds of 
Incorporeal Property, are capable of being inherited, 
and are termed in English Law, Incorporeal Heredi¬ 
taments. Such incorporeal property must necessarily 
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be an adjunct to corporeal property: it must have a 
corporeal subject, land, or something else, in which it 
inheres. For Property is of the nature of a Thing (45). 

CDS. There are some things, with regard to whicli 
the Definitions of Law, .os to whether they are private 
property or common things, are very various. Tame 
animals, an'muilia ilomitm natures^ as horses, cattle, 
and sheep, are the subjects of direct Propcrt.y. But 
wild animals, animalia ferw naturw, as fish, and 
several kinds of birds which are not housed or 
domesticated, arc not my property by the Roman 
Law, except 1 exercise upon them some act of ap¬ 
propriation. Wild birds and wild beasts, when they 
([uit my land, arc not my property; .and even while 
they continue there, are mine only by the Right 
which I have of pursuing them. 'I'lic Roman Law- 
gives a Right to such creatures, when taken even in 
another man’s hand. “ Occupanti conceditur: nec in¬ 
terest, quod ad feras bestias et volucrcs attinet, utrum 
in suo fundo aliquis capiat an in alieno.” The Jurists 
appear to have given such Rules, from a wish to ex¬ 
emplify their doctrifi®, th.at tlicrc are things which 
become property by the .act of taking them. Such a 
Rule would be very inconvenient in a well-cultivated 
country. Accordingly, later commentators (as Iloinec- 
cius) add “modo non prohibcamur iiigressu fundi a 
domino.” By the ancient law of England the flame, 
so long .as it is on the land, belongs to the owner of the- 
Land ralione xoli. But this state of the Right was 
interfered with by royal and other iirivileges. A licence 
from the State w.as required to kill game; .and at one 
period, none were allowed to do so without the <iunli- 
licnlwn of possessing certain projierty. The Right of 
baking the game still remains, in many instances, not a 
Property commonly transferred with the land, but a 
Service under the control of the Lord of tho Manor ; 
.and in our (Lame Laws, wc h.avo a Laborious system of 
Enactments for the purpose of protecting this Right. 

694. The ]>ropcrty of things wliich have no 
apparent owner, aSea-iroTa, has been variously assigned 

VOL, ii. (1 
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by the Laws of various Countries: such things, for 
instance, as hidden Treasure found by accident, which is 
called in the English Law Treasure Trove, and is given 
to the King, or the Person to whom he grants it. 
Another instance is, land left dry by some alteration in 
the course of a river. The Rounan lawyers laid dovvn 
various Rules according to which they assigned this 
land to the Proprietors of the adjacent banks. More 
modern writers give it to the State*. 

()!).'>. In like manner, the Law determines what 
length of time of undisturbed pos.session or enjoyment 
of things is to be considered as conferring the Right of 
Property. In the early Homan Law this mode of 
acquiring the Right of Pro])erty is termed (Jsucapio. 
Gainst says, “ Usucaj)io niobilium quidem rerum .anno 
completur; fundi vero et redinm biennio; et ita Cap. 
xrt. tabuhirum cautum est.” And he gives the reason 
for tbisj: “ Quod ideo rcceptum videtur ne rcrum 
dominia diutius in incerto esseiit: cum suflicerit domino 
ad inqiiircndam rem stiam anni aut biermii spatiiirn.” 
Hut tin's refers to the formalities of the Roman Law 
in its early stages. The more general term for this 
mode of .ac(pnring a Right by Lapse of time was Prai- 
scriptio, or Teinporis Prwscrijifio. This is regulated by 
various laws ; for instanci; §: “ Pra'.seriiitiouc bona fide 
possidentes a<lvcrsus ])rcescutes amiorum deccm, absentes 
autem viginti muniuntur.” In the English Law, Pre- 
scriiition is made a valid source of Right by the Statutes 
of Limitation, that is, jVets of Parliament which limit 
the time within which actions for Wrongs may bo 
brought. The period of un(|uestione<l possession which 
establishes a Right is in different cases, sixty, fifty, 

• (irot. It. ct I’. II. ft. ft. t (laius, ii. 42. 

i M. 11.44. “ PriMTiption in moveablis is established by a 
year's pos.session ; in land and house liy two ye.ars. Which seems 
to have been m.ade tile rule in order lhat the ownership of property 
niinht not be longer uncertain, h’or one or two years wa.s time 
sufficient for the owner to ascertain his property. ” There are im¬ 
portant points of difi'crcnce between Ihucuyio in Koman, and 
Stahttes of Limiliitioii in English Xiaw. 

§ Cod. vii. :io. 7. 
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thirty and twenty years*: and the Commentators state 
that the reason of these Statutes of Limitations is to 
preserve the peace of the kingdom, and to prevent the 
frauds which might ensue, if a man were allowed to 
bring an action for any injury committed at any distance 
of time. To this effect, they quote the maxim of the 
Juristsf : “ Interest reipublicm ut sit finis litium.” 

696. Besidw the ownership of a thing, by which 
a person is entitled to use it, there are cases in which a 
person is recognized as the owner by law, and yet bound 
to give to another the advantage of the use of a property. 
Property so committed to a person is called in Latin, 
fi(Ui commissum, in English, a Trust: the person to 
whom it is committed is Jidiinmius, a Trustee. A 
Trustee possesses .and administers proj)erty for the bene¬ 
fit of others; generally, on certain conditions and accord¬ 
ing to certain n\lcs. 

697. Tlie liiglit to Move.al)les generally J implies a 

Right of Alienation; that is, of transferring them to 
another by Gift, Sale, or Harter. The Eight to Im¬ 
moveables does not so universally imply a Kiglit of 
Alienation; for the Dmniuium Uminens of the 

State or the Sovereign may come in, and m.ay ])rohibit 
or limit such a transfer. Tims a Eend.al 'rcn.ant could 
not alicn.ato his Fee to another Person. The Fee must 
be gr.anted by the Lord only. 

693. Again; the St.atc regnl.atcs, by special Laws 
•and Customs, the Saceessinn to Propertg; that is, the 
disposal of a man’s ])ro])erty after his <leath, whether 
moveable or immoveable. It determines whether he 

• Rhickstone, in. itOJ. The last Statute of limitations assigns 
twenty years as tlie period for land; and various periods from six 
years downwards are fixed as to jjcrsonal actions. 

t It is for the public good lhay,^Jle^e be an end to lawsuits. 

{ The beneficial interest both in' moveables and immoveables, 
is often completely severed from the right of alienation. This 
severance between the right of alienation and the rightof enjoyment 
has, in the English system of jurispnjdence, been carried to a great 
extent, and given rise, in the hands of our equity lawyers, to a 
peculiar body of doctrine. The whole doctrine of trusts and pomrs 
rests upon it. 

C2 
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shall have the power of disposing of the whole, or of 
part, hy his Will and Testament. And if the man die 
intestate, thi! Law determines in what manner his 
property shall bo assigned to tlie members of his family, 
or to other persons. In some States, as in ancient Rome, 
tlie property was equally divided among the children ; 
in others, as commonly in England, there is a Law of 
Primotienilure, by which a larger portion, or the whole 
(so far as landed property is concerned), is given to the 
eldest son. Such dilferences dept'iul upon the different 
views of the relations of J'’amilies, and their I’roi>crty, to 
the State, which prevail in diftcrent times and Countries. 
See (7.‘S.'>) &o. 

(i!)!). 'I’o give, or alienate Property, some external 
act is recjuisite; for we are now speaking of Laws 
Avliich deal with external aets. 'J'lie l,aw must define 
what Act, (including words in the term Aets) shall con¬ 
stitute giving or ali(aiating. It must determine, for 
instance, whether Words of Transfer be sufficient for 
this ])urpo.se ; and if so, with what j>iihlicity they must 
ho uttered, in ordiT to he valid; or whether some Act of 
Delieerii he also recjuisite. The latter was the case in 
the Roman and in the English Icaw ; at least in the 
most formal kinds of transfer. 

Also an Aet of Aeee/ilanee on the other part is 
recjuisite; for it would he intolerable that a jeerson 
should, without my con.seict, have the jiower of giving 
me what might he; in the highcest degree hurdensomo or 
trouhle.sonie; as if ho wore to give mo a wild beast*. 
And the ac;t of acceptance must also he defined hy Law. 

7(10. (Questions have hc'cn discussed among Jurists 
as to the Rule which is to he followed whc'ii the Right 
of Ih'ojierty comes in conllict with the Needs of Personal 

* Perhaps file reason why .an act of .acceptance is necessary might 
he given in a more juristical fotm hy referring to the general 
principle that my condition or Sliilin can never lie affected except 
by my own act or that of the state. The act of another individual 
or of other individuals, (cc.? inter alios acta) cannot make my con¬ 
dition junilly better or wor.se. 1 can give no light, nor lose any, 
witliont my own consent, express or implied. 
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Safety. For instance; "When, in a ship, the common 
stock of provisions fails, is it allowable for the P.assen^ers 
to use that which belongs to one of them in spite of his 
will ? When a fire is racing in a town, is it allowable, 
in order to stop it, to pull down a house without consent 
of the owner? AVhen a ship runs foul of the cables of 
other ships, is it allowable for the captain to cut these 
cables if his sliip cannot otherwise be extricated ? 

In such cases, it has been decided by the Roman Law, 
and its Commentators, that the Right of Property must 
give w.ay. Necessity, they say'"', overrules all Laws. 
But this is to bo required oidy in extreme cases, and 
when all other courses fail. To which is added, by most 
Jurists, that when it is possible, restitution is to be 
made for the damage committed. A like Rule is re¬ 
cognized in the English Ijawt. 

it has been held, by some English Lawyers, th.at a 
starving man may justifiably take food; but (jtliers deny 
that such necessity gives a Right; inasmuch as the 
poor are otherwise provided for by l^avv J. 

• Orot. II. 2. (!. 4. 

t Kent’s Commeiitaiu’s, ii. 330. J Bl. iv. 32. 
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Cn.VPTEB IV. 

THE BIGHTS OF CONTBACT. 

701 . We have already (50) spoken of the necessity 
of mutual understanding and mutual dependence among 
men; and the consequent necessity of the fulfilment 
of Promises, as one of the principal bonds of Society. 
The necessity of depending upon assurances made by 
other men, gives birth to a Bight in the person to -whom 
the assurances are made. A person has, under due 
conditions, a Bight to the fulfilment of a Promise. The 
Law realizes this Bight, and must therefore define the 
conditions. The mutual assurances, which the Law 
undertakes to enforce, are called Contracts*. 

702 . The Law, which enforces Contracts, must 
determine what Promises arc valid Contracts. To show 
the necessity of recurring to actual Law on this subject, 
we may remark how vague, arbitrary, and inconvenient 
are the maxims on this point, which Jurists have 
attempted to draw from tlie nature of the case. Thus it 
has been asserted+, that of the three ways of speaking 
of the future: / intend to give you: I shall give you : 
I promise you: the two former do not give a Bight 
to the person addressed; hut the third does. It is 
evident that this distinction is as arbitrary as any merely 
legal one can be: and if such rules arc arbitrary, they 
must be established as a imattcr of fact, not of reasoning: 
that i«, they must be established by actual Laws. 

703 . Put according to the Roman Law, even the 
last formula, I promise you, did not necessarily convey 

• A Contract gives rise to an Obligation, namely, the Obligation 
to fulfil the Contract. This the Itoinan Law calls an Ohligatio ex 
eontruelH, and it gives the following definition of obligation: 
“ Obligatio est juris vinculum quo necessitate adstringimur ^icujus 
solvendie rei secundum nostrtn civitatis jura.” Inst. ill. Dc 
ObllgntionUms. “An Obligation is the jural Bond which makes it 
necessary for us to discharge something according to the laws of the 
tate of which we are citizens.” 
t Grot. B. et P. 11 . 11. 2. 
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."v Right. The Roman jurists distingnished Contr.acts, 
which were universally binding, from Pacts, which were 
not binding except when clothed with special circum¬ 
stances. A bare Promise was a Nudum Puctum, and 
did not establish a legal obligation. 

In thus refusing to recognize a bare Promise as creat¬ 
ing a Right, the Law j)roceeds with a duo regard to the 
gravity of Rights. Relations so important must be 
brought into being only by acts of a calm and deliberate 
kind. If a verbal promise, however hasty, informal, 
and destitute of reasonable motive, were to be sanctioned 
as creating a Right, the Law must carry into effect the 
most extravagant proposals of gamesters; .as for in¬ 
stance, when a man stakes the whole of his fortune on 
the turn of a die: for the meaning of such an act is, 
“I promise to give you so much, if the cast is so.” 
But the Law, whose purpose is to produce and maintain 
a moral .and social condition of man, in which human 
actions are deliberate, national and coherent, refuses its 
sanction and aid to such rash, irrational, and incoherent 
proceedings*. 

In the Rom.an Law, one ground for withholding 
legal force to certain promises or agreements, was the 
absence of a Cause or Consideralion\‘. “Cum nulla subest 
eausa propter conventioncm, hie constat coiistitere non 
posse obligationcm. Igitur nuda pactio obligationem 
non facit.” And the same is the case in the English 
Law: in which a Contract is defined J, “ An .agreement 

• This view of the grounds for not giving legal validity to Nude 
Pacts is held by eminent jurists and moralists; (for instance, 
Leibnitz;) but by the Knglish common Law, a wager is a good 
contract, and, excrplis cxvipiemlis^ money won on a wager may be 
recovered in a court of justice. Kxcepted cases arc, wagers on 
games, wagers tending to disturb the public peace or to encourage 
immorality, or which luirt the feelings or character of persons not 
parties to the wager. Hut it is obvious tliat a wager not coming 
under any of these heads may be as inconsiderate and unwise a 
transaction as a wager on the turn of a die. 

1 Dig. II. 14. 7- “Wlicn there is no consideration for the 
agreement, there can be no obligation. Hence a nude pact docs 
not establish an obligation.” 

$ HI. ii. 445. Hut it anpears to be erroneous to state the presence 
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of two or more persons, upon snificient Conaideradon, to 
do or not to do a particular tiling:” and the Consider¬ 
ation is necessary to the validity of tlio Contract. 

704. The I.aw, though it requires a Consideration 
on each side as a Contract, does not undertake to provide 
an equality of advantage to both ; but is contented with 
any degree of reciprocity, leaving the force of the Con¬ 
sideration to he weighed by the contracting parties. 
Thus money paid is a valuable consideration; but a 
good consideration also is that of blood, or of natural 
love and affection*. And, according to English Lawyers, 
as a Consideration is made necessary by the Law, in 
order to avoid the inconvenience of giving legal force 
to mere verbal promises, the Contract may be made in 
so solemn a manner that the Law will, for some pur¬ 
poses suppose a Consideration, though it bo not ex- 
jircssed. This is the case for certain purposes in the 

or absence of a consideration as the general distinction between 
Contracts and P.acts. According to Walter (Geschichte dcs 
Riimiseben Rechts, 15. iii. c. xiii.) the leading distinction of 
Pacts from Innominate Contracts was that they were one-sided 
in their beneficial effect, and hence required especial formalities 
to give them legal validity, Sueh formalities were Slipnfation 
and Literal Ohliffttion. These were clothed Facts, As opposed 
to these were the infonnal nude Pacts, which, generally speaking, 
afforded no ground for an action. 

Rut though nude Pacts did not convey a right of action, they 
might give a defense to an action. “ Nuda pactio Obligationem 
non parit, sed parit exceptioncm, ” says Ulpian, Dig. ij. 14. 7- 
When a person says “I promise you not to sue for my money 
which you owe me;” this is a mere pact: no action can arise out of 
it; Imt if 1 sue you. the pact “parit exceptioncm” leads the judex 
to:find for you. With regard to such Pacts, tlie Judge says, “ Pacta 
Conventa qua: neque dolo malo, ncque adver-sus leges, plcbiscita, 
Senatus consulta, edicta Principum, neque quo fraus cul rerum fiat, 
factacrunt,servabo.” Dig.\l. 14. 17- “I will enforce Pacts which 
are made in conformity with the Laws, the Decrees of the People 
and of the Senate, the Kdicts of the Emperor, in good faith, and 
with no fraudulent design.” Pactum conventum is the full legal 
phrase for Facta, Contracts are binding jure civili. Pacts are not. 
The Pra:tor here declares his intention of giving effect, under 
certain conditions, to the latter. 

♦ Bl. II. 297. 
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English Law, when a man executes a bond under his 
seal* * * § . 

On the other hand (as restraining the efficacy of a 
Consideration) the Law will not recognize a Contract 
which binds cither of the parties to perform an illegal 
actl: “Quod turpo ex causa promissum est veluti si 
quis homicidiimi vcl sacrilegium se facturum promittat, 
non valet.” And the like is said of Pacts J: “Pacta quas 
causam turpcm habent non sunt servanda.” And the 
English T'aw§ recognizes a number of cases of this kind, 
as annulling Contracts. 

705. Contracts are void also when made under 
violence and constraint. In such cases the person so 
constrained and compelled is, in the langiiage of the 
Law, in Duress {Durities). The Law also recognizes 
Duritm per minas, Fear arising from threats, as a 
circumstance which invalidates a contract made under its 
influence. But this fear must be of a serious kind; fear 
of loss of life, or of limb; and this upon sufficient reason; 
or, as an ancient English Law-writer expresses it||, 
“ Non suspicio cujuslibet vani ct mcticulosi hominis, sed 
tails qua) possit caderc in horainein constantem.” A 
fear of being beaten, though over so well grounded, is 
no duress; neither is the fear of having one’s house 
burned, or one’s goods taken away or destroyed; be¬ 
cause, in these cases, a man may obtain redress; but 


• On a promissory note or bill of exchange, want of consideration 
cannot be pleaded against the maker of the note by the indorsee 
(sec Sect. 713), who gave full value for it, nor yet by the acceptor if 
the indorsee bring his action against him. Hut between the origi¬ 
nal parties to the note or bill it may. Sec Hovenden’s Ulackstone, 
II. p. 445. 

t Inst. HI. De Inutil. Stipulat. 24. “What is promised for a 
criminal cause is not valid; as for instance, if any one piomise that 
he will commit homicide or sacrilege.” 

J Dig. II. 14. 17. Pacts for a shameful consideration are not to 
be enforced. 

§ Kent’s Com., ii. 466. 

I Bracton, quoted Blackst. ii. 131. “ Not the suspicion of a light- 
minded and timorous person, but such as may fall upon a man of 
firm mind.” This is taken from the Digest, iv. 2. C. 
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no sufficient compensation can be made for loss of life or 
limb. 

706 . Contracts are also void, from the want of 
that free agency which the law requires, when the 
deficiency arises, not from -violence or threats, but from 
the condition of the party as to age or understanding. 
Persons under the legal full age, called Minors or 
Infants by the Law, cannot make a valid Contract. 
By the English Common Law the Wife also is incapable 
of binding herself by Contract; her interests being sup¬ 
posed to bo so inseparably bound up with those of her 
Husband, that she cannot act independently of him. 
A Contract made by a person not having the use of 
Reason, non compos mentis, is void. The Contracts of 
Lunatics are void from the time when the Lunacy com¬ 
mences. It has also been settled by the English Law*, 
that a Contract made by a man in a state of intoxication, 
if his state be such that he do not know the Conse¬ 
quences of his conduct, is void. Imbecility of Mind is 
not sufficient to set aside a Contract, when there is not 
an essential privation of Reason, or an incapacity of 
understanding and acting in the common affairs of life. 

707. Contracts may be rendered void by Deception 
or Fraud practised on one side; but it is a matter of no 
small difficulty to lay down consistent Rules on this 
subject. The Roman law docs not enforce Contracts 
which arc made dolo nialo. And this is further ex- 
l)lainedt: “ Dolus mains fit calliditate et fallacia. Dolo 
male pactum fit quotics circumscribendi alterius causa 
aliud agitur et aliud agi simulatur." But it is easier to 
lay down Rules on this subject when Contracts have 
been distinguished into diflerent kinds. 

708. The Roman Jurists have divided Contracts 
into Kinds, according to the Consideration and the 
mode of expressing it. Some arc called nominate Con¬ 
tracts —Contractus nominati — in which there are 


* Kent, II Irii. 

t iy<g- II. 14. 17 . “Fraud is the use of trick and deception. A 
pact is fraudulent when, for the purpose of circumventing some 
person, one thing is done and another simulated to be done.” 
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familiar names for the acts on each side; Buying and 
Selling; Letting and Hiring; Partnership; Commis¬ 
sion:—Emtio Venditio; Locatio Conductio; Societas; 
Mandatum. Others are called innominate Contracts— 
Contractus innominati: such as are expressed by the 
four Formulie; Doutdes; Faciout facias; Facio utdes; 
Do ut facias. The Nominate Contracts comprehended 
the most common transactions of men, and hence they 
had assigned to them at an early period .settled forms 
of action wliich bore the name of the contract: .and 
these agreements were specially called Contractus, others 
being Pacta*. 

709. By the Roman Law, some of the Nominate 
Contracts become valid merely by the expression of the 
mutual agreement, .and are hence called coiuensual\. 
Such arc buying and selling; letting and hiring; part¬ 
nership; acA commission {^Mandatum): other Contracts, 
though nominate, do not take effect cxcci)t there be 
a delivery of the thing agreed about: such .are, borrowing 
and lending, deposit .and pledge: — Mutuum, Commoda- 
tum, Depositum, Pignus. These were called real 
Contracts, bec.ausc they became valid by act, not by 
word. In these, re int&jrd, before delivery, the parties 
were allowed to retract. But in Sales, in order to 
remove any doubt which might .arise, as to whether 
the Sale was completed, the pr.actico was sometimes 
.adopted of giving Arrha, Earnest, a portion of the 
price; which, however simall, was evidence of the 
Contract. Among the Northen N.ation.s, shaking the 
parties’ hands together had this efficacy; and a sale 
thus made was called handsale; whence luindsel was 
.also used for the earnest of the price J. In the same 
manner a symbolical delivery of the goods was intro¬ 
duced : as for instance, the delivery of the key of the 
warehouse in which they were contained. 

710. Borrowing and Lending, is a Contract, in 
which the Romans distinguished two different cases, 

• Ileinec. Elem. Jur. Civ. § 774. 779. But see the note to 
(703) for Walter’s view. 

t Ib. § 899. t Blackstone, n. 448. 
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which we confound under one term. Mutuum was ap¬ 
plied to the lending of those things which are reckoned by 
number, weight, and me.asure; as wine, oil, corn, coined 
money, of which the borrower receives a stated quantity 
which ho may use, consume, or part with. Commodatum 
was that which was lent, to he restored identically the 
same; as a book, a harp, a horse. And the Law made 
a distinction in the responsibility of the borrower in 
these two cases. The person who had received a thing 
as commodatum, was bound indeed to keep it with 
as much care as if it were his own, or with more, if 
more were possible: yet if it were lost or destroyed 
by no faidt of his, he was not bound to make compen¬ 
sation. But if he had received a thing as mutuum, 
it was to be repaid at any rate, in whatever way it 
had been consumed or lost *. Paley t calls things which 
may be the subject of commodatum, inconmmahle 
property. The other kind, conmmnhle property, is .also 
termed Res fungihUes by the Civilians; for one portion 
can disebarge the office of another. “Res ejns generis 
functionem recipcrc dicuntur; id cst, restitui posse per 
quod genere idem estj.” 

711 . Besides the Tliring of Labour, Locatio Operis 
faciendi, there is Locatio Itei, the Letting of a Thing 
to hire, as letting a house. In this c.ase, also, the Hirer 
is bound to ordin.ary care .and diligence, .and is answer¬ 
able for neglect: but the extent of his Obligations, as 

. to Repairs and Expenses, must be settled by express 
Rules of Law or Custom. 

712. When the Obligation of one party to pay 

* lost. 111 . 15. The principle of the distinction by which 
mutuum and comvtoiaimn are opposed, as to liability of risk in the 
case of loss, is the principle of ownership ; lte.i peril domino, in case 
of innocent loss, is a general rule. In mutuum the property is 
transferred to the Borrower; in commodatum it remains with the 
Lender. Therefore the loss in the first case falls on the Borrower, 
in the second on the Lender. 

t Moral P/iil. B. 111 . c. 3. 

JGrot. B. et P. 11 . 10. 13. Functio, or means payment 

by something of the like kind, and is distinguished from tolutio, or 
money payment. 



RIGHTS OF contract. 


45 


CH. IV.] 

Money to the other is established, and not yet performed, 
the money to bo paid is a Belt, due from the Debtor to 
the Creditor. Hence Debt may arise out of any of 
the above kinds of Contract, as Sale, Hiring, and the 
like. 

713 . Among many forms of Debt, we may notice 
those recorded in writing: thus, when I write, / promhe 
to pay to A. B. one pound, I acknowledge myself indebt¬ 
ed to A. B. to the amount of one pound. This is a 
Promissory Note. When I write to M. N., Pay to 
A.B. one pound, I become contingently indebted to 
A. B., indebted namely on the contingency of the drawee, 
M. N. refusing to accept or ultimately failing to honour 
my bill. This is a Bill of Exchange. The benefit of 
this contingent debt, and of M. N.’s obligation to pay, 
which commences when he accepts the bill, may be 
transferred from hand to‘hand, as may also the Debt 
acknowledged in a Promissory Note, by transfer of the 
Documents. This may be done by making them payable 
to A. B. or Bearer; or by their being made payable to 
A.B. or Order, and then indorsed by A.B. when he 
transfers them to C (the indorsee); by C when he trans¬ 
fers them to another; and so on. Bills and Notes thus 
transferable, and still unpaid, may answer the purpose 
of Money; they may constitute a Paper-Money. 

714. AVe need not dwell upon other kinds of 
express or implied Contract, which are enumerated in 
the Roman Law: as Pignus, a Pledge or Pawn for 
a. Debt; Depositum, a Deposit without Reward. Deli¬ 
very of Goods from one person to another on trust is 
called by the English Lawyers Bailment*, and the 
Goods are said to bo hailed to him who receives them. 

715. With regard to Contracts of Sale, Questions 
occur, IIow far the Seller is obliged to make good the 
Title ( 683 ) to the thing sold: IIow far he is responsible 
for its quality: How far, in making the bargain, he is 
bound to disclose all circumstances which may affect 
the price. 


Sir W. Jones, On Bailment, classes the scale of liabilities. 
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With regard to the Title, by the Roman Law* * * § the 
Seller was responsible, “Sive tota res evincatur sive 

pars, habet regressum emptor in venditoremt.” The 
same is held to bo the case in the English Law: a fair 
price implies warranty of Title 

As to the Quality of the goods sold, the Seller is 
not responsible, when they can be judged by the Pur¬ 
chaser’s own discretion §. The rule then is Caveat 
emptor. If goods ordered, be found not to correspond 
witli the order, the Purchaser is required immediately 
to return them to the Vendor, or give him notice to take 
them back: otherwise he is presumed to acquiesce in 
the result. 

7I6. The Obligation of disclosing the circum¬ 
stances whieh affect the price of a thing sold, has been a 
matter of great discussion among Jurists and Moralists. 
Cicero || states such a case. A merchant of Alexandria 
brings a supply of com to Rhodes in a time of great 
scarcity and dearth. He knows that many other mer¬ 
chant-vessels laden with corn are also on their way to 
Rhodes, which the Rhodians do not know. Is he bound 
to disclose this circumstance? As a matter of legal 
obligation, which is the point now under consideration, 
it is agreed that the Seller is forbidden to misrepresent 
the intrinsic qualities of his wares. But it is pronounced 
that he is not obliged to disclose all extraneous circum¬ 
stances which may affect their value IT. “Venditorom, 

• Dig. XXI. 2.1. 

t “ If it be pieved that the Tide is bad, either for the whole or 

part, the Buyer has Iiis remedy against the &ller.” 

t Kent, Com. ii. 478. 

§ There is however a difference between the case of warranty and 
of simple sale. In the case of warranty the seller is liable for all 
defects ; in simple sale, for those only of which he knows and uses 
some art to conceal. Hovenden’s Bf. ii. 451. 

I OJf. III. 12. 

H ‘ So far as the rules of Civil Law go, the Seller must disclose the 
defects of his wares: as to the rest, he must act without deceit: but, 
being a seller he must wish to get the best price. ‘ I bring my wares 
to market; I offer them for sale; I sell what is my own! not dearer 
than others; perhaps cheaper, as I have a larger stock. Whom 
do I wrong?’” 
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quatenus jure civile constitutum cst, diccre vitia oportere; 
c»tera sine insidiis agere; .at, quoni.ain vendat, velle 
quam optinie vendere. Adduxi, exposui, vendo mourn ; 
non pluris quam cteteri; fortasso ctiam minoris, cum 
major cst copia. Cui fit injuria?” In the same manner 
it has been decided by an English court*, that the 
Purchaser of .an estate w<as not obliged to disclose to 
the Seller his knowledge of the existence of a mine on 
the Estate. 

But it is further stated to be law+, that the Seller 
is liable, if he fraudulently misrepresent the quality of 
the thing sold, in some particulars in which the Buyer 
had not equal me.ans of knowledge: or if he do so, in 
such a manner as to induce the Buyer to forbear 
making the enquiries, which, for his own security and 
advantage, he would otherwise have made. 

717 - It lisis been attempted j: to express all Rules 
on this subject by saying that the Rule of Contract is 
Ei/iudih/: “Ut cx ina'qualitatc jus oriatur minus haben- 
ti§.” But this maxim must not he carried so far as 
to destroy the nature of a Contract: for by that, we 
do not agree, generally, to give and receive equal things; 
hut we determine what wo are to give and receive. The 
Rule is rather to be sought' in the intentions and expec¬ 
tations of the parties contracting. Each is obliged to 
do that which he gives the other reason to expect, 
and knows that he does expect. This is expressed 
by saying, that the transaction is bond fide, in good 
faith. 

718. Yet in m.any cases, the estimate of the 
intentions and expectations of the parties must be vague 
and obscure; and instead of attempting to regulate the 
course of law by these, it may be more proper to apply 
strict rules of interpretation to the language of Contracts. 
Hence the Rom.an Law makes a distinction of actions 
honw fidei, and actions ttricti juris. —^ 

Rules of Interpretation of the Language of Contracts 

• Kent, II. 489. t Ibid. ii. 487. $ Grot. B. et P. ii. 12. 

§ “ So that he who receives the less has a claim arising from the 
inequality.” 
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have been laid down by Jurists; and are an important 
part of the doctrine of Contracts, in its applications. 
These Rules, for the most part, hivvo for their object to 
combine good faith with exact Law. Such are these, 
for instance: that common words are to be understood 
in a common sense; Tenns of Art in their technical 
sense: that when it' is necessary, words are to be inter¬ 
preted by the matter, effect, and accompaniineuts: and 
the like*. 

719. The wrongs which violate the Rights of 
Contract are Fraud, of which some cases have been 
considered; and Breach of Contract, against which the 
Law provides Remedies, by actions of various kinds; 
but on these we need not further dwell. 


Chapter V. 

THE RIOIITS OF MARRIAGE. 

720. We have already pointed out ( 79 ) that one 
of the most powerful Springs of action in man is the 
Desire of Family Society, which grows out of his Ap¬ 
petites and Affections. The needs of man's condition 
so operate, that he cannot exist in a social and moral 
state, except there be, established in Society, Rights 
which sanction and protect the gratification of this 
•Desire. Such Rights, with the corresponding mutual 
obligations, are given to the Husband .and Wife, united 
in a legitimate Marriage; and the Rights thus vested 
in the Husband, and in the Wife, are the Bights of 
Marriage. 

Marriage and Property are termed Institutions; in¬ 
asmuch as they imply the establishment of General 
Rules, by which, not only the special parties arc bound, 
(as in Contracts); but by which the whole Society also 
is governed. These two Institutions are the basis of 
Society. The Right of Personal Security is requisite, 
■ • Grot. B. et P. n. 10. 
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in order to preserve a man from hour to hour, and fr^m • 
day to day ; the Institution of Property is requisite, i^ 
order that man niay subsist on the fruits of the earth 
from year to year; the Institution of Marriage is §»dis- 
pensablo, in order to the continuance of the community 
from generation to generation; 

721. The Desires and Affections, growing out of 
the Institution of Marriage, tend to balance the action 
of the elementary Desires and Affections, and to main¬ 
tain man in a moral and social condition. The Ele¬ 
mentary Desires and Affections, whio|i lead to the Union 
of the Sexes, arc refined and tranqttm^d by the mar¬ 
riage tie. The Mutual Confidence, an^he identification 
of habits and interests between husband and wife, which 
marriage, in its most complete foru), tends to generate, 
give a new charm and a new value to life. When such 
a conception of a happy married life is formed, it is 
universally approved of; and thus the Moral Sentiments 
confirm the Conjugal Affections. Each successive gene¬ 
ration of young persons, catching the like sentiments, 
and susceptible of the like aftbetions, looks with hope 
and desire to this imago of a happy marriage, as an 
important part of the business and object of life. Thus> 
there is produced a National Sentiment respecting Mar¬ 
riage, which makes the Institution still more efficacious 
in its influence upon the moral and social condition of 
those among whom it prevails. 

722. .The Children which Marriage produces give 
rise to Affections which still further tend to bind together 
the Community by Moral and Social links. In the first 
period of their existence. Children are a common object 
of Affection to the parents, and draw closer the ties* of 
their mutual Affection. Then comes the Education of 
the child; in which the parents have a common care, 
which further identifies their sympathies and objects. 
The IJrothors and Sisters of the child, when they comej 
bring with them new bonds of affection, new sympathies, 
new common objects. The habits of a Family take the 
place of tho wishes of an Individual, in determining the 
habitation, the mode of living, the meals, and the like; 
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and thus, these circunistanecs are detennined by in¬ 
fluences, more soeial and more refined than mere bodily 
desire. The Family is one of the most important ele¬ 
ments of the social life of every Community. 

Familia is the word by whicli tlie Romans denoted 
the ])crsons thus collected in thoTfbuse, along with their 
parents : and also, along with the servants of the House. 
(Famuli). The head of the family was ealled Pater¬ 
familias; Ins wife, in general, w.as Materfamilios*. 

720. The nature .and extent of the Rights, which 
Marriage gives, have been different in diflPerent ages and 
countries; and the national conception of the conjugal 
bond hits often fallen short, in various degrees, of that 
complete .and permanent union of one man with one 
woman, which we have pointed at. Polygamy, Concu¬ 
binage, and arbitrary Divorce, have been tolerated in 
many States; but still, the notion of a complete Marriage 
appears alw.ays to have been, the union of one Husband 
and one Wife for life. Although Polygamy existed in 
the e.arlicr periods of the Jewish nation, we find, in the 
Scriptures, that, beginning with man, at his creation, 
a single woman was given to him .as his helpmate. And 
though Solomon is related to have had many wives, as 
the custom of Asiatic Sovereigns has generally been; 
in the description of a good wife which is inserted in 
his Book of Proverbst, she is represented as sole mistress 
of the household, and as the object of an entire trust 
and respect, inconsistent with her being one of several 
wives. And though Moses j)crmitted to the Jews more 
than one wife, he prohibited manyj:; which “many” 
is believed by the Commentators to bo more than four. 
This permission was rather a concession to an existing 
practice, than a law consistent with the gcner.al scheme 
of the Laws of Moses. The practice of polygamy is said § 

■ “ Genus enim est uxot: ejus du® forma:; una matrum fa- 
milias, earum quse in manum convenerunt; altera carum qus 
tantummodo uxoris habentem.” Cicero, Topica. The in manum 
conventlo was a condition of the wife usually resulting from marriage 
in the early ages of Rome. 

t Prov. xxxi. J Dcut. xvii. I 7 . 

§ Michaelis, Lam of Moses, n. 12. 
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to have ceased entirely among the Jews after the return 
from the Babylonish Captivity. 

724. Polygamy was not a Grecian practice. The 
Heroes of Homer appear never to have had more than 
one wife; though they arc sometimes represented as 
living in concubinage with iraWaKaU According to the 
views of Greek Legislators and Philosophers, Marriage 
was to be considered as having for its object the main¬ 
tenance of the State, by the continuation of the race of 
citizens; and we see, in the Republic of Plato, and else¬ 
where, indications that they could tolerate extravagant 
deviations from the more complete domestic conception 
of marriage, if the political object was provided for. 

72.'). The Roman Law, however, .approached closely 
to the conception of a complete marriage, which has 
been noticed. The Definition given in the Institutes is 
this*: “Nuptiae, sive Matrimonium, cst viri et mulieris 
conjunctio, individuam vita 3 consuetudinem constituens.” 
In another pl.aco+ it is described as “Consortium omiiis 
vitae: divini et humani juris communicatio.” 

726. The English Law goes further, and considers 
the Husband and Wife as one Person. As the Lawyers 
state it J, the very being or leg.al existence of the woman 
is suspended during the marri.age, or at least is incor¬ 
porated and consolidated in thiit of her husband: under 
whose wing, protection, and cover, she performs every¬ 
thing ; and is therefore in our Law French a feme-covert^ 
faimina viro co-operta; and her condition during mar¬ 
riage is called her coverture. Hence a man ciinnot grant 
anything to his wife by a legal act, or enter into co¬ 
venant with her; for this would be to covenant with 

* Inst. I. 9. Marriage or Matrimony is the union of a man and 
a woman so as to constitute an inseparable habitual course of life. 

t Dig. XXIII. 21. “A partnership for life, (or rather, as to all 
the interests and relations of life,) with a joint participation in all 
Rights human and divine.” 

J Blackst. I. 442. But perhaps it would be more jnst to say 
that the principle which limits the Rules of Law, as between 
Husband and Wife, is not that of the union of the two, but of the 
conjugal supremacy of the Husband. 
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himself*. The husband is bound by law to provide liis 
wife with the necessaries of life; if she incur debts for 
such things, he is obliged to pay them. Even if the 
debts of the wife have been incurred before marriage, 
the husband is bound to discharge them: for he has 
espoused her and her circumstances together. If .she 
suffers an injury, she applies for redress in her husband’s 
name as well as her own. If any one has a claim upon 
her, the suit must bo directed against her husband also. 
In criminal ])rosecutions, indeed, the wife may be in¬ 
dicted and prosecuted separately; for the union is only 
a civil union. But oven in such cases, husband and 
wife are not allowed to be Evidence for or against each 
other: partly, say the Lawyers, because it is impossible 
their testimony should be impartial; but principally, 
because of the union of Person. For being thus one 
Person, if they were admitted witnesses for each other, 
they would contradict one maxim of Lawt; Nemo in 
propria camu testis esse dehet: and if against each other, 
they would contradict another Maxim: Nemo tenetur 
se ipsum accusare. In the Roman Law, in its later 
periods at least, the Husband and AVife were considered 
as two distinct Persons, .and might have separate Estates, 
Debts, Contracts, and Injuries. And hence, in the Ec¬ 
clesiastical Courts of England, which derive their views 
and maxims from the Roman Law, a woman m.ay sue 
and be sued, without her husband. 

727. According to the Sy.stem of Law which we 
have been describing, the husband is the Head of the 
Family, and the Wife is subordinate to him. He re¬ 
presents the Family in its legal relations; and in such 
matters she has no Rights against him. He has a Right 

• The husband can however grant to his wife, and often docs, 
through the intervention of Trustees. 

t No one can he a wilness in his erwn case. No one i> hound to 
accuse himself. But perhaps it would he mote just to say, that 
the principal reason is not that of the identity of person ; but that 
community of interest, which prevents their being evidence for 
each other; while the public policy of preventing domestic quarrels, 
prohibits their being evidence against each other. 
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to act for her; and even, in some cases, to coerce her. 
The Roman I^iw allowed the husband, for some mis¬ 
demeanours*, “Flagellis et fustibus acriter vcrhcraro 
uxorem;” for others, onlyt “Modicam cjistigationem 
adhibere.” Something of the same kind was allowed 
by the old Law of England; for, say the Lawyers, since 
the husband is to answer for her misbehaviour, the Law 
thought it reasonable to entrust him with the power of 
restraining her. And the Right to obedience, from the 
Wife, is vested in the JIushand, for the sake of preserving 
Order in the Family, and of protecting and benefiting 
all the Members of it. 

728 . TIio inequality between Men and Women, 
which thus appears in the ancient conceptions of Mar¬ 
riage, is shown also in the established notions of the 
Wrongs, by which the Rights of Marriage are violated. 
Thou shalt not commit adultery, is the fundamental Law 
on this subject; but this was commonly applied only 
to the offense committed by or with the wife, liy the 
Jewish L.awJ the adulterer .and the adulteress were to 
be put death. By tlie Old Roman L.aw, the adulterer 
was at the mercy of the injured husband, and might be 
prosecuted by any person; but under the em[)erora, the 
Right of prosecution was limited to the husband, or the 
near relatives of the .adulteress. The adulteress was to 
be repudiated and otherwise punished. In England, 
adultery, as a public crime, is under the jurisdiction of 
the Ecclesiastical Courts; but the Common Law also 
gives, to the Husband, I)am.ages from the person who 
was guilty of Crimin.al Conversation with his wife. 

721 ). The Right of the Parent to the obedience of 
the Child is a fund.amcntal Rule in all the .ancient Forms 
of Society. The Ij.aw of Moses, Honour and obey thy 
Father and thy Mother ; is recognized in all nations. 
The ancient Roman notions carried this so far, that 
they gave the Father a Right over the life of the Son. 
Even in the latest times, the Son is contemplated as 
entirely in the power of the Father; and this expression 

• “ To beat his wife severely with whip or stick.” 

t “ To apply moderate correction.” J Levit. xx. 10. 
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implied that the Father was invested with the Right to 
act for the Children upon all legal occasions, The 
Institute says*: “Qui ex te ot uxore tua naseitur, in 
tua potestate est: Item qui ex filio tuo et uxore ejus 
naseitur, id est nepos tuus et neptis, aequo in tua sunt 
potestate; et pronepos et proneptis, et deinceps caeteri. 
Qui autem ex filia tufi nascuntur, in potestate tua non 
sunt, sed in patris corum.” And this went so, far that 
the Son could have no Rights ag.ainst his Father. All 
that ho acquired became, not his, but his Father’s. 
Some Jurists refer this to a legal fiction of the unity of 
the lAathcr and the Son; others, to a maxim that the 
condition of the Master of the Family might be made 
better by the acts of the other members of the Family, 
but could not legally be made worse. 

730 . The English Law does not go so far as the 
Roman in this respect; but still invests the Father with 
considerable Rights over his Son. He may correct him 
in a reasonable manner. Ho may delegate part of this 
parental authority to a Tutor or Schoolmaster, who is 
in loco parentis He has the benefit of his children’s 
labour so long as they live with him. He has, however, 
no power over any property which the son has acquired, 
except as Trustee or Guardian. 

The Rights with which the head of the Family was 
thus invested carried with them corresponding obli¬ 
gations. As we have already stated ( 726 ), the husband 
is bound to provide his wife with the necessaries of life, 
and also to pay her debts. Also, the Father is, by the 
English Law, bound to provide maintenance for his own 

• Inst. I. 9. “ He who is bom of you and your wife is in your 
power: also he who is bom of your son and his wife, that is, your 
grandson and grand-daughter, are likewise in your power; and so 
your great-grandson and great-grand-daughter; and in the same 
way, for the succeeding steps. But they who are born of your 
daughter are not in your power, hut in their father’s.” 

t Perhaps it would be more correct to say, that the School¬ 
master’s authority is not delegated from the parent, but analogous 
to the parent’s. It depends on some of the same reasons; and 
exists where there is not a parent to delegate, as well as where 
there is. 
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offspring. By the Roman Law* this obligation was 
reciprocal. “ Si quis a liberis ali desidcrct, vel si libcri 
ut a parente exhibeantur, judex de ea re cognoscet.” 
The Head of the Family was the Supporter, Protector, 
and Director of all the other members. The Education 
of Children, so that they may, in their turn, become 
good members of new Families, and good Citizens, is 
contemjilated as an important object by most legislators; 
but is, in a groat measure, left to the unforced care of 
parents. To neglect this office, is rather the omission of 
a Moral Duty, than the violation of a Legal Obligation. 

731 . The Family Affections, and tbe Moral Senti¬ 
ments connected with them, m.ake both men and women 
look with grief and indignation upon the violation of 
female chastity, in those who are under their care and 
protection. The woman who gives up her person to 
any other man than her husband, is conceived to be 
destitute,, of the proper affections and sentiments of a 
wife; and therefore, unfit for the proper destination of a 
woman. To seduce her to. this condition, is to bring 
her to disgrace, and to make her marriage with another 
man almost hopeless. To force her person, brings upon 
her some portion of this disgrace and calamity, in 
addition to the injury which is involved in all violence. 
The laws of most countries recognize these "Wrongs 
against Female Chastity, Rape and Seductimi. Thus 
by the Jewish Law t, the Man who forced a betrothed 
woman was to be put to death. If she was not be¬ 
trothed, he was to make her his wife, without being 
allowed afterwards to ])ut her away. The Roman Law 
justified homicide, when committed by the woman in 
defense of her chiistity; or by a m.an, in defense of his 
relatives, when force of this kind was offered. The 
English Law, likewise, excuses a woniiin killing a man 
who attempts to ravish her; and the husband or father 

* D\g. XXV. .1. 5. “If any one requires to be supported by his 
children, or if children require to be maintained by the parent, the 
judge will take cognizance of the matter.” 

By the English Eaw also, a son is bound to support his parents. 

t Deut. xxii. 25, &c. 
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is justified in killing a man who attempts a Rape upon 
his wife or daughter. The Roman Law, in the time of 
Justinian, refused to make any distinction in the guilt 
of the violator of chastity, whether the wom.an consented 
or not*: “Si enim ipsi raptores, metu vel atrocitate 
poenas, ah hujusmodi facinore se temperaverint, nulli 
inulicri, sive volenti sive non volenti, peccandi locus 
rclinquetur: quia hoc ipsum vclle muliernm ah insidiis 
nequissimi hominis qui meditatxir r.a]>inani, inducitur." 

732 . The English Law jmuishes Rape with de.ath t, 
but makes it a necessary ingredient in the crime that it 
he committed against the will of the woman. It is some¬ 
times assigned as a reason for the capital punishment, 
that the offense is a destruction of the woman’s moral 
being. But the English Law has no direct punishment 
for the moral offense of Seduction, as we have seen that 
it has none for Adultery. Those crimes are punished 
indirectly, as Loss inflicted, on the Parent .and the 
Husband. In the latter ease, the Husband may receive 
Damages from the Adulterer, for the Injury done him: 
in the case of Seduction, the Parent may recover 
Damages for the loss of his datighter’s Services during 
her pregnancy, hy the act of the Seducer, per quod «er- 
vitium amhlt. The neeessity of taking this course for 
the remedy of these wrongs, is explained, by considering 
that the Common Law of England has, for its main 
objects, the security of person and property; and there¬ 
fore does not underbake to treat offenses according to 
their moral depravity, or the grief and indignation which 
they produce. 

733. According to the .ancient legal views of the 
Family, in most nations, as we have seen in the cases of 
the Roman and the English Law, the possession of 
property in land is an attribute of the Family, rather 
than of the individual; the right of the vvife and children 

• Cod. IX. 13. “If through fear, and in virtue of the severity of 
the punishment, seducers abstain from such offenses, no woman, 
willing or unwilling, will have an opportunity of transgressing. 
The will of woman is itself forced by the arts of the ravisher.” 

t This has not been the case since 1041. 
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being merged in, or derived from, that of the Head of 
tlie Family. Following the same view, the Law directs 
that, on the deiith of the Father, the land shall descend 
to the children; for they then, in their turn, one or more 
of them, become Heads of Families, and take the place 
of the Father, as members of the State. Accordingly, 
in the Roman Law, when the Father died, those of his 
descendants who were then under his power (in patria 
polcstate^, were his proper heirs {sui hwreiks), and 
divided his possessions among them; all other heirs 
(except his slaves) were hwreih’s extranei. In England, 
on the establishment of the Feud.al Constitution, by 
William the Conqueror, the law of primogeniture was 
established, by which Lands descended to the eldest son 
alone. In this view, the Property was considered as a 
Fief to be held bj’’ military fServico; and the whole 
property was assiimed to be a proper means of support¬ 
ing the dignity of the holder. The younger sons were 
supposed to be provided for by the eldest, and by their 
own exertions in the various professions which were 
open to them, military, civil, ecclesiastical, and mercan¬ 
tile. It is consistent with the view which this Rule 
assumes, that the Rule was not extended to personal 
Property; for such property was not held as a Fief. 
In this, no primogeniture is allowed, all males and 
females of equal degree sharing equally. 

If direct and proper heirs failed, the same view, of the 
transmission of Property in the Family, led to Rules of 
Law which determined the persons to whom it was to 
be given ; but upon these Rules, and their differences in 
different states, we need not now dwell. 

7154 . In most Systems of liaw, though the Law 
has assigned a Rule for the disposal of a man’s property 
after his death, the proprietor has been allowed to vary 
this dis])osal, partly or entirely, on declaring his intention 
before proper Witnesses. Hence, the Declaration so 
witnessed is called Testamentum in Latin, Will in 
English. The ground of this Right of the Testator is, 
that a man, previous to his death, may dispose of his 
l)roperty, and may exercise an authority over his 
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children; and that the continuity and order of the 
Fiiinily were supj>oscd to be preserved, by allowing this 
Right to operate through the time of his death, and 
therefore after th.at moment. Yet the Right of the 
Testator, like the other- Rights of Projierty, is limited 
by Rules of Law. The Roman Law says* * * § : “ Testa- 
menti factio non privati sod publici juris est.” In the 
early times of Rome the citizens made their Wills at 
the Public Assemblies {(Jalata Comitia), although after¬ 
wards, other modes of procedure were introduced. 

735. The Right of disposing of property by Testament 
was not unlimited t. From a comparatively e.arly period 
a testator was obliged, in order that the provisions of 
his will might be carried into effect, either to institute or 
to disinherit by express words, his children inpoteslateX 
(see 8 ect. 73 .‘}). Other restraints .as to his heirs, and as 
to the distribution of his property between them and 
mere legatees^ (see Sect. 738 ), were gradually introduced,. 
p.artly by express enactment, and partly by the Edict 
of the Prtetor. When a son or other near relation who 
would without a Testament have inherited, being passed 
over in silence in the Testament, had a claim by Law, 
the Testament was called inojjiciosnm Testamentnm, as 
being made non cx officio pietatis. 

736 . In England, the power of disposing by Will 
of a portion of a man’s moveable ])roperty was re¬ 
cognized b)' Magna Cliarta§: but until modern times, a 
man could leave only one-third of his moveable property 
away from his wife and children. No Will of lands was . 
permitted till the time of Henry the Eighth; and then, 
only of a certain portion ||: nor was it till after the 
Restoration of Charles the Second, th.at the power of 

* nig. XX VIII. 1. 3. “ The Right of making a Testament is not 
.a private Right, but a Right by public Law.” 

t By the Ijaw of the Twelve Tables the right of disposing of 
property by will is said to have been absolute: “ Paterfamilias uti 
de re sua kgassit ita jus esto.” 

J His will Wits besides liable to be rendered void by the birth of 
ngnation of a posthumous child. 

§ Bl. IV. 423. 


I Ib. 11 . 12. 
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devising became so universal as it is at present. By the 
English Iiaw, a man’s Heirs were contemplated as 
interested in his property, as well as the man himself. 
Property, from this attribute of being inherited, was 
called Heredilamenls. Hence it was held, by the Law¬ 
yers, that no estate of inheritance in land could be con¬ 
veyed, without the use of the word Heirs. If Land be 
given to a man for ever, or to him and his Assigns for 
over, this vests in him but an estate for life. This 
limitation was founded upon a view borrowed from the 
Feudal System, according to which the estate was given 
in consideration of the Tenant’s personal qualities, to be 
held by personal service, 'riio limitiition was upheld by 
a maxim of the Roman Jurists; “ Honationcs sunt 
strict! juris, no quis plus donasse pra'sumatur quain 
cxprcsscrit.” 

797" Although at present the Proprietor in England 
has, in general, the Right of disposing of the Estate 
by Will, there is an exception to this, in the case of 
entailed Estates. 'This power of entailing was established 
by the Statute of AVestminster, the Second, (in the 
thirteenth year of Edward I.), which is commonly called 
the Statute De Donis Conditionalibus. 'This law gave 
the Proprietor a power of transmitting to his Heirs 
the enjoyment of the Property, without their having 
the Right of transmitting it to any one, except the 
Heirs who should come after them. Property, thus 
limited, was termed Heudum tallkitum, a curtailed fief, 
fcetail; from which expression the word entailed comes. 

738. Besides the power of disposing of the whole 
Estate, both the Roman and the English Law allow 
tlie Proprietor the power of giving Legacies {Legato) to 
special persons. But all such Bequests are limited by 
the condition, that the 'Testator’s Debts must first bo paid. 

739. 'There are other distributions of property, 
which, according to the laws of various countries, arise 
out of M.arriage; as the Dowry, or Dower of the 
Bride*, {Dotarium, Douaire), in the Roman Law, 

• The English term Dower, technically used, does not represent 
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Dos: and the Jointure of the widow; (Junctura, a 
joint possession). On these it is not necessary hero to 
dwell. 

740. As the Law, in the general case, directs 
that the heir should receive the benefit of his Father’s 
j)roperty {Patrimoiduiri) after his death, so it also 
dirceted that he should, if it were necessary, receive 
the benefit of his Father’s guidance. In the Roman 
Law, the Father had power to appoint, by Testament, 
a person to exercise parental care and responsibility 
for his son or daughter after bis death, so long as the 
child was of unripe age (impuhes). This Guardian was 
called Tutor; the child was his Pupillus. Without the 
sanctionof theTutor, the Pupillus could do uo act by which 
he diminished his property. But the eare of the person 
of tlic child belonged, in a great degree, to the Mother, 
as the care of the property did to the Tutor. When the 
Father did not appoint a Tutor by his Will, the Law 
of the Twelve Tables gave the Tutela to the nearest 
relatives*; “Legitimaj Tutehc lego xii Tabularum 
agnatis delate sunt, et consanguincis; item patruis: 
id est, his qui ad legitimain lueroditatera admitti possunt: 
hoc, suinma providontia, ut qui sperareut hanc succos- 
sionein, iidem tuerentur bona, nc dilapidentur. ” The 
view of the ancient English Law was (juite dift'erout. 
It also gave a Guardian to a minor; but the Guardianship 
devolved upon the next of kin who could not inherit 
the Estate. The l.aw, it is saidt, judges it iinj)ropcr 
to trust the person of an infant {Minor) to a person 
who may by possibility become heir to him; that there 
may be no temptation, nor even suspicion of temptation, 
for him to .abuse his trust. 

It is the widow’s right to one third of the real estate for life. 
The Jmntnrc given by Settlement before Marriage and in lieu of 
Dower has in practice superseded it. 

•XXVI. 4, !. Guardianship by (or at) Law is by the 
Twelve Tables given to the father’s relations and to relations by 
blood, that is to those who may have a legal claim to the inheritance. 
And this was prudently done, that those who are allowed to look 
for the succesMon may see that the estate is not dilapidated. 

t B1 I. 401. But this relates only to socage tenures. 
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741. An English Law of more modem times, 
(the twelfth year of Charles II.) allows the Father to 
appoint a Guardian to his Son, by Deed or Will, so 
long as he is a Minor, that is, under the full legal 
age. This ago is in England twenty-one: Scotland 
agrees with England, both probably copying the old 
Saxon Buies which prevailed on the Continent. By 
the Roman Law, a youth could perform certain legal 
acts at the age of fourteen; but up to the age of twenty- 
five, he could not dispose of property, without the 
intervention of a Curator or Trustee*. 

742. All that has been said of the Rights and 
Obligations of a Man with regard to his Wife and 
Children, apply only to such wife and children as the 
law recognizes; to his lawful wife, and his legitimate 
children, born of a lawful marriage. What a Lawful 
Marriage is, the Law must define. 

Marriage is a Contract; .and though it is, in most 
countries, a Contract of a special char.actcr, solemnized 
with peculiar ceremonies, it must be, in many respects, 
governed by the general Rules of Contr.aets. Thus, 
the persons marrying must be of sound mind; of the 
age which the Law considers as mature; and free from 
other legal impediments, such as :m inconsistent pre¬ 
vious Contract. Tliey must also understand each 
other to intend that perpetual union which Marriage 
implies. 

743. By the Roman Law, the essence of Marriage 
was Consent; the Consent “both of those who come 
together, .and of those under whose power they are.” 
This Consent w.as eommonly manifested by some public 
.act; forinstance, 14 cclar.ation before friends, and afterwards 
Continued Cohabitation for a yeart. ( Usus). The effect 
of usus w.as to produce a conventio in nuinum viri, that 
is, by it the wife beciime a sua lioeres to her husband, 
passed into his gms^ and became in loco film. But 

T>ig. IV. 4. 1. 

t The effect of continued cohabitation for a year was to produce, 
in the early ages of Rome, a convnilio hi manitm virif but in 
Gaius’s time this doctrine of usus was in desuetude. 
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before the usus was accomplished, (which by interrup¬ 
tions, called murpationes, might be indefinitely deferred,) 
the woman was a wife no less than afterwards. Confar- 
reatio was a solemn marriage ceremony, perhaps exclu¬ 
sively patrician in its origin. Coemptio was another mode 
of producing the in manum cotiventio. 

744 . lly the old Law of England*, a Contract 
made per verla de prcnsontl, by words in the present 
tense, was a valid marriage: thus, I tahe thee M. for 
my hushand: I take thee N. for my icife. The same is 
still the case by the Law of Scotland. Also, a promise 
of marri.age i>er verla de future;—I will marry thee ;— 
became a valid marriage by coh.abitation; in the same 
way in which some contracts concerning goods became 
valid by the delivery of the goods. By later English 
St.atutes, marriages in England were, for many purposes, 
not allowed to bo valid, except such as were celebrated 
after due notice (Banns) or by Licence, in some parish- 
church or public chaj)cl; and by a person in Sacred 
Orders. But this restriction has since been enlarged, 
so that the religious part of the ceremony is no longer 
necessary. 

74 . 5 . With reference to the grounds on which 
Marriage has very generally been accompanied with 
a religious sanction, we may remark, that the Conjugal 
Union is contemplated, not as a mere Contract for 
Coliabitotion, but as .an engagement binding the p.arties 
to mutual aftcction, .and to a community of the scheme 
and ends of life. Hence a mere legal Contnact, which 
must regard actions alone, cannot express its full import. 
The Sentiment of Duty must bo brought into operation, 
and the appeal to this sentiment belongs to the province 
of lleligion (450). 

746. Divorce is the Separation of the M<arri.agc 
Union. According to the Roman Law, as the Consent 
and Conjugal Affection of the parties was an essential 
I)art of a marriage, their acquiescence was necessary 
to its continuance. Either party might declare his 

* Bl. I. 433. He says only, “valid to many purposes.” 
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or licr intention to dissolve the connexion*; and no 
judicial decree or interference of public authority, was 
requisite in order to carry this purpose into cfFcct. Yet 
such separations were generally made with some form. 
A Marriage by Confarreatio was originally dissolved 
by dc.ath only; and the Diffarreatio which dissolved it, 
involved fearful rites, and is thought to have becu a kind 
of symbolical deatht. For dissolving other marriages 
there was no definite form fixed before the Lex Jtdia. If 
cither by wus or by coemption an in mannm conomtia 
had been produced, it was got rid of by emancipatio: but 
this related to an incident attendant on marriage, not to 
the marriage itself. Bepmiliini denoted not only the 
dissolution of a completed marriage, but also the rejection 
of a Marriage promised by Sponsalvi (lietrothimj), but 
not completed. The practice of Divorce was afterwards 
checked by Law (the Lex Pajiia Poppw(i). Under the 
Christian Emperors it was punished in various ways; 
but still the power remained, subject to certain forms 
in its exercise. 

747. Tliere is no Law of England which authorizes 
Divorce. Every particular case must bo the cfFcct of 
a Special Act of Parliament. Even the gravest violation 
of the nights of Marriage, Adultery, is, by the English 
Law, only cause of separation from led and hoard; 
it does not le.ad to a dissolution of the Marriage. The 
reason given for this by the Commentators is, that if 
Divorce were allowed to depend upon a m.atter within the 
power of cither of the parties, they would probably 
be cxtrcmel}' frequent. The Ecclesiastical Courts, which 
have the whole direct jurisdiction concerning Marriages, 
in virtue of the religious character of the ordinance, 
can, upon due grounds, grant a sci)aration, not only 
a meneu e.t thoro, but a total Divorce a vinculo matrimo¬ 
nii. Dut this must be for causes of impediment existing 
before the marriage. When these arc shown, the marriage 
is declared null, as having been unlawful ab initio, and 

• Gibbon supposes Divorce to have been originally “ the manly 
prerogative.'' Duel, and F. c. xliv. 

t ^Falter, Ocsch. des II. 11. B. nr. c. vii. 
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the parties are separated 'pro salute ammarum^ that 
they may not cnd.anger their Souls by living in a state 
of known sin. But still the Ecclesiastical Law, like 
the Common Law of England, grants no Divorce for 
any Supervenient C.ausc; according to Commentators*, 
it deems so highly, and with such mysterious reverence, 
the nuptial tie, that it will not allow it to be unloosed 
for any cause wliatevcr that arises after the Union is 
made. But it is mainly moved to take this view of 
inarri.ago by tlic autliority of religion. 

748 . As we have already seen, the only kind of 
M.arriagc which is recognized by the Rom,an Law as 
complete, is that of one husband with one wife. Climate 
docs not necessarily occasion any exception to this Rule. 
Thus the Law of Justinian, promulgated by the Rom.ans 
in the climate of modern Turkey, is express t: “Duas 
uxores codem tcm])oro habere non licet.” 

Yet the l^aws of several Countries in various ways 
take note of other unions arising from the irregular 
operation of those Desires and Artections which lead to 
Family connexions. There arc various provisions in the 
Laws of Rome respecting Concubines; and in our own 
Laws, with regard to Illegitimate Children, or Bastards^. 

It depends upon the law, and the general structure of 
each State, wliom a citizen is allowed to marry. He 
may be prohibited from taking a wife beyond a certain 
circle. He may be forbidden to marry a str.angcr. He 
may be compelled to marry, not only within his own 
Nation, but within his own Tribe. 

749. On the other hand, men and women are, in 
almost all countries, forbidden to marry inUiin a certiiin 
circle of relationship. Marriages within these limits 

• Blackstone. i. 440. 

t Inst. I. 10. 6. It is not lawful to have two wives at tile 
same time. 

J: Ity the Itoman I,aw, a true marriage could only take place 
between Roman citizens; “Justus nuptias inter se cives Romani 
contrahunt qui secundum precepta legum coeunt.” Iml. i. 10. 
1. “ That is a true marriage which is contracted between Roman 
citizens who come together in the manner directed by the Law.” 
No other unions were complete marriages. 
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were forbidden by the Romans as Nuptioa incestw; 
and the union of persons so related is Incest. Sueh 
unions were those of Parents and Children, Brothers 
and Sisters*. “Nnptiic consistero non possunt inter 
eas personas quns in numoro parentium liberorumve sunt,‘ 
sive proximi sivc ulterioris gradus sunt, usque ad in¬ 
finitum.” The degrees of kindred between wliieh mar¬ 
riage is prohibited have been different in different times 
and places. But everywhere incestuous unions have 
been looked upon not only with condemnation, but with 
horrour. It has been conceived that there is a Divine 
curse upon them. 

The chastity of woman, which, as we htive seen (731), 
is so highly prized, requires to be guarded and supported 
by the sympathy and reverence of her Family for this 
trciisurc. Her relatives, with whom she familiarly lives, 
especially her Father and her Brothers, arc the natural 
Guardians of her purity. In the intercourse between 
men and women not withheld by any im]>ediment, the 
thoughts often turn to the union of sexes. Men are 
prone to solicit, and women apt to yield, when the union 
is one on wliich the thoughts are allowed to dwell. The 
opportunity and authority which near relationships 
usually give, would add to this tendency, if the belief of 
a Divine curse upon transgression did not keep the 
thoughts and affections in harmony with the reverence 
for the woman’s chastity. The Law supports tliis toiu- 
of the thoughts and affections, by its prohibition of 
incestuous marriages. 

• “ Marriage cannot take place between those persons who stand in 
the relation of parents and children, whether of a near or of a more 
remote degree, to any number of steps.” 


vob. U. 


D 
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ClIAPTEB VI. 

'• THE EIGHTS OF GOVERNMENT, OR 
STATE RIGHTS. 

750. AFu have already stated ( 79 ), that among 
the most powerful Springs of Human Action is the 
Desire of Civil Society; and that man cannot exist as 
man except he exist in Civil Society, under the sway of 
Rules of Action really enforced by some of the Members 
of the Community. Those Members of the Community, 
whose office it thus is to enforce the Rules, through 
which the Community subsists, are, for this purpose, 
invested with Rights, which are hero termed Jtiffhts of 
Government. The possessor of these Rights is spoken 
of as having Authority in the Communit}-. 

751. AVe have rights of this kind even in the 
Family; and especially in Families where the paternal 
Power is most ample. As wo have seen ( 729 ), in some 
countries, the Father has exercised a power of Life and 
Death over the Son. AVe may, in such a case, conceive 
the Father laying down Rules for the conduct of the 
Family, and enforcing them by any penalties which he 
may appoint. 

AFlion the Children of such a Family grow up, and 
when they themselves marry and have children, wc may 
still conceive the habit of obedience to the Head of the 
Family to remain. As the Family extends, it becomes 
a Family in a wider sense; a House, a Tribe, a Clan, a 
Nation; but it may still continue to recognize a Supreme 
Right to obedience in the common parent. Such is a 
Patriarchal Government. The Right of Government 
is here vested entirely in the Patri.arch. The other 
members of the Community have only the Obligation of 
Obedience towards him. 

752. The Patriarchal Government is naturally 
broken uji by the death of the Patriarch. AFe may 
suppose a Patriarchal Government to be continued 
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generation after generation, by some agreement in the 
Family, as to wio is to inherit the Patriarchal Au¬ 
thority : but such a government, though it may exist .as 
an Institution, is no longer the natural result of the 
Family habits of affection and obedience. To obey a 
brother, a nephew, or a remoter relative, is not a natural, 
necessary, and universal rule. The Patriarchal Form of 
Society being broken up, the mixtures of Families, their 
migrations and various fortunes, still further loosen and 
destroy the bonds of Patriiirchal Government, and form 
men into Nations, according to various conditions of 
race, dwelling-place, and history. The National Go¬ 
vernment then takes place of the Patriarehal. 

753. The person or persons in whom the Supreme 
Authority in each nation resides, arc determined in every 
case by the History -of the nation ( 97 ). The whole 
past History of each nation has terminated in the Fact 
of its present Government. In the Course of History, 
the Governing Authorities of Nations h.ave passed into 
various hands, have been variously distributed, and 
have assumed many various forms. Nations which 
were formerly separate, arc now united under the sami! 
Supremo Authority: Nations which were formerly 
united as one, have now separate governments: the 
Lines of Succession of Governors, the modes of appoint¬ 
ing them, the way of their exercising their authority in 
each nation, have changed. The Laws by which they 
govern have also changed. But in every Nation, so far 
as it is subjected to Rules of Action; so far as its 
members really possess Rights and Obligations; there 
is some Supreme Authority, in which the Rights of 
Government are vested. 

754. The Supremo Authority in<ay reside in one 
Person, or in m.any. It may be exercised by one Person, 
under conditions depending upon the consent and co¬ 
operation of others. In almost all nations, there is a 
Difference of Banks, connected with the conditions of 
tho exercise of the Supremo Power. Besides the highest 
Governor, (King, Consul, President, or in whatever 
other name he governs,) there are Nobles, Senators, 

n 2 
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Lords, Citizens, Aliens, often Slaves. Some of these 
Ranks have Authority, ■which, like that of the highest 
Governor, is the result of the History of tlie Nation. 
They have Rights 'witli reference to each other, dc- 
tcruiined by Laws and Customs, traditionally received, 
or historically instituted. 

• The structure of a Society considered with regard to 
this Diftcrence of Ranks, is its Political Structure. The 
liaws and Customs which determine the Rights of 
dittcrciit Ilanks, and their share in the Supreme Au¬ 
thority, are the Comtitution of the Nation. 

In every Constitution, the Supreme Authority is 
termed also the Sovereign Power. As the Constitution 
places the Sovereign Power in the hands of One, or of a 
few men of Rank, or of the General Body of the 
Citizens, the Stajtc is a Monarchy, an Aristocracy, or a 
Democracy. Tho;e are the Simple Forms of Govern¬ 
ment. 

The Sovereign Power executes the existing Laws, 
and on all occasions, both in reference to the citizens 
within the State, and to persons and states without, 
acts for the State. Those are the Executive Functions 
of the Government. 

755. It is the existence of a Supreme Authority, 
or Government, which gives reality to the other Rights; 
—the Rights of the Person, of Property, of Contract, of 
iilarriage. The Government acts as the State ( 94 ), and 
carries into effect tlie Laws hy which Rights and Obli¬ 
gations are defined. The Government also, by means of 
its tribunals and Judges ( 94 ), decides disputed questions 
which arise among its citizens concerning their Rights 
and Obligations. Those .are the Judicial Functions of 
the Government. # 

But the Definitions of Rights and Obligations, though 
given by the Law of each nation, are not arbitrary and 
capricious ( 648 ). They are intended in all nations to 
be right; that is, conformable to the Supreme Rule of 
Human Action. They are intended to bo just, that is, 
conformable to the Moral Idea of Justice, as well as to 
_ the actual Fact of Law. Such Moral Ideas, in their 
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application to Laws, will be the subject of our consider¬ 
ation hereafter. 

756. Offenses against the Rights of Government 
are Rebellion, when subjects openly and by force resist 
the Governors: Treason, when by combination and 
contrivance they seek to dispossess them; Seditimi, 
when they attempt to transfer some of the functions 
of Government from the Governors to other hands. 
In many free states, where the citizens have a consider¬ 
able share in the government, they are divided into 
Parties, which act upon opposite or different maxims in 
the administration of the State. When a party acts not 
for the good of the State, but for its own advantage as a 
Party, it is a Faction. 

757 . Since, in all Nations, tbe Definitions of 
Rights and Obligations arc intended to be right and 
just, it is natural that there should be much that is 
common in the views and detfmiinations of .all nations on 
these subjects. The rules concerning Rights and Oblig.a- 
tions which exist among men in general, so far as they 
are conceived to be the result of the nature of m.an, .are 
termed Jus Natural; so far as they are conceived to bo 
common to all nations, they are termed Jus Gentium''. 
That which is peculiar in the Law of a particular State 
or City, is called Jus Civile, or Jus Municipale. Wc 
may distinguish these two kinds of Jus as Natural 
Jus and National Jus. Jus Civile, Civil Law, is. 
often used to denote Jus Civile Bomanorum, the Roman 
Law. 

758. Nations or States are, for the most part, 
independent bodies, with no common authority to which 
they can refer. Each is a Sovereign State, acknowledg¬ 
ing no Superior. Hence there is nq^ Authority which 
can define or enforce their Rights which they claim 
against each other. But the general rules and analogies 
of Natural Jus (757) lead to determinations of the Rights 
and Obligations of Nations, which form a body of ac¬ 
knowledged Law. This body of Law is Jus inter Gentes, 
and may be termed International Jus. 

759 . Though the existing Government iti each 
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Nation is a Fact, the result of preceding historical Facts 
(753), it is not tmrely a Fact. Governments for the 
most part claim to exist by Justice, as well as by 
Power. They recognize the Rules of Natural Jus and 
International Jus of which we have spoken; and assert 
themselves to bo Governments dejure as well as depicto. 
Moral Ideas, and the Sentiments combined with them, 
have great force among the springs of action (56); and 
thus the opinion, generally prevalent, that any person or 
body of persons docs or does not possess the Government 
of a Nation de jure, will very materially affect the 
support and obedience which men will render to it, 
and will thus determine the historical fact of its standing 
or falling. The existing Government is a Fact; but it 
is a Fact determined by the previously operating Idea 
of Justice. Its power rests on the gcner.al opinion 
of its Authority. Might does not make Right; the 
ojnnion of Right makes Might; and the Might thus 
generated determines all subordinate questions of Right. 

760. Although wo at first, while treating of Jus, 
consider the Laws of each State as absolutely fixed and 
given (648), yet Laws are intended, as we have said 
( 755 ), to be just, lienee the State has, for one of its 
offices, to remove out of the Laws all that is unjust, 
so as to make them more and more just. That part 
of the Governing IJody which is by the Constitution 

»( 754 ) thus invested with Authority to make and alter 
Laws, is the Leylslallce Body, or Leyislatiirc. The 
Executive and Judicial branches of Government, of 
which we have already spoken (754, 755), and the 
Legislative Branch now spoken of, form the three great 
Members of every Constitution. 

761. It will be our business hereafter to consider the 
Moral Idea of Justice as influencing Law, and its conse¬ 
quences ; but we may already easily discern cases in which 
the general analogy of Natural Jus would lead to a modi¬ 
fication of Laws. If, for instance, one Nation have made 
war upon another, invaded the Country, and reduced the 
inhabitants to slavery: (as in ancient times was the Rule 
of International Jus;) when the conquered inhabitants 
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have lived as slaves for many generations, it would 
be agreeable to Natural Jus to annul the Laws which 
keep the slaves in bondage (this being done, of course, by 
the proper legislative authority). For the ancient con¬ 
quest, in which the condition of the slaves was founded, 
was a transitory and accidental event, and cannot properly 
be the basis of an eternal Law. Indeed, the progress of 
time not only obliterates the effect of such events, but 
overthrows even tlie Rules of International Jus, by 
which the events formerly produced such effects: for it 
is now no longer a Rule of International Law, that 
when one nation conquers another in war, it makes 
slaves of the inhabitants. 

By following such changes, States may aim at con¬ 
stantly making their Laws continually more and more 
just. In doing so, they tend to bring together the Idea 
of Justice and the Fact of Law. The Laws are rendered 
just; and they are actually carried into effect because 
they are the measures of Justice. 

762. The Idea and the Fact cannot be separated. 
We cannot have Justice without Law, that is, without 
actual historical Law. For Justice requires us to give 
to each man his own, and Law alone detennines what 
is cacli man’s own. If we draw inferences from the 
notion of Justice, without taking account of the tra¬ 
ditions of Law and History, wo shall be led to contra¬ 
diction and confusion. Thus, if we say that Justice 
implies Equality, and if we thereupon attempt to make 
the Property of all citizens always equal, we destroy 
the conception of Property. If, on the like ground, we 
declare that no man shall lose by a Contract, we destroy 
the conception of a Contract. Justice implies Property, 
and Property implies permanent actual possession, his¬ 
torically established. Justice implies Contracts; and a 
Contract implies that a transaction which takes place at 
one time, determines arbitrarily what follows. If wo do 
not take the historical definitions of Property, Contract, 
and the like, the things themselves disappear; and there is 
no longer any material for the Idea of Justice to act upon. 

And on the other hand, we cannot be content with 
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the mere Fact of Law, without tlio idea of Justice- 
Power without Authority, Might without Right, give 
Possession, but do not give Property. In order that 
Law may bo looked upon as Law, it must be combined 
with Justice. 

703. Actual and fixed Laws are requisite as 
means for the moral education of the members of the 
State. For the Moral Ideas arc educed in man by his 
being made to understand the Terms denoting Sloral 
Conceptions; and these Terms become intelligible by 
being applied under definite conditions. Moral Con¬ 
ceptions cannot be applied, without assuming the jural 
Conceptions of Property, Contract, Marriage, and the 
like. A child cannot learn that he ought not to take 
what is not Ins own, except he be made to understand 
what is, and what is not, his own. The Laws being, 
as in many States they are or have been, familiarly made 
known to young persons, form an important part of their 
education. And the Reasons commonly given for the 
Laws, involve the Idea of Justice, and serve to educe 
that Idea in the minds of the citizens. 

764. Among the ancient Romans, the earliest 
Laws, and the Maxims and Formulas of Laws, were 
thus inculcated in the earliest years of life. Their chil¬ 
dren were made familiar with these expressions, as our 
children are with Nursery Rhymes. Cicero says* to 
his brother: “A pueris enim didicimus Si in jus TOcat, 
atque cjusmodi alias leges nominare.” And again t : 
“ Nostis qua3 sequuntur; discebamus enim pueri xii 
(Tabulas) ut carmen neccss.ariuin.” And it was the 
office of the higher class of Romans to expound the 
application and interpretation of the Law to their 
Clients. The familiarity with the Law, thus generated, 
joined with a belief that the Roman Law was the per¬ 
fection of justice, constituted a Moral Education for the 
Romans. 

* l>c Leg. II. 4. “ From the time of our boyhood we learnt, If 
a man sues you at Lain, and other Laws of that kind, by rote.” 

t Id. It. 23. “ You know what follows, for when we were boys 
we learnt the Twelve Tables like a familiar thyme.” 
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Ill llko manner, the habitual use of expressions im¬ 
plying moral qualities and moral sentiments, calls up 
moral notions and moral sentiments in those who thus 
learn the language of morality. But moral notions and 
mural sentiments can have no definiteness and fixity, 
except the Rules by which their objects arc determined 
are definite and fixed; and these Rules are Law and 
Custom. 

Each successive generation, deriving its education from 
the existing Laws and Customs of the Nation, and being 
imbued with a belief that these Laws, and the Maxims 
which they imply, are right and just, will transmit the 
same education to the next generation. And thus the 
stability and consistency of the State will be preserved. 

7(>5. Thus the Laws of each country must be in 
a great measure fixed and permanent, in order that the 
Moral Education of the citizens may go forwards con¬ 
sistently, and in order that the Stability of the State 
may be preserved. But the Laws, if they are to be 
just, cannot be absolutely fixed; because if they were 
so, they would involve arbitrary elements, depending 
entirely upon the accidental events and Istitutions of 
former times; and this mixture of an Arbitrary Element 
is inconsistent with the Idea of J ustice. 

The Idea of Justice, so far as it has operated in form¬ 
ing the Laws of any State, has operated in each gene¬ 
ration upon the materials which the existing state of 
the Community supplied, and has thus more or less 
modified the Laws in each generation. It would not 
be the Idea of Justice, if it did not produce such modifi¬ 
cations ; for it is not just that there should be arhkrary 
inequalities among men. But differences among men 
and classes of men, arising from the events of former 
times, can never be removed; because the present con¬ 
dition of men is, in all cases, determined by their past 
condition: and among the features of this present con¬ 
dition, are their convictions as to their Rights and Ob¬ 
ligations, which necessarily are derived from the past. 
For example, it is not just that there should be arbitrary 
differences in the distribution of Property. But there 
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must be vast inequalities in the distribution of Property; 
for Property being a permanent thing, the inequalities 
of its distribution go on accumulating for ages; and this 
is not unjust. Yet still, these Rules of permanence in 
Property must not be regarded as absolutely fixed. 
Justice or Humanity may require such fixed Rules to 
bend; as we have seen that fixed Rules of Law bend in 
cases of necessity, as self-defense and tbo like (664). 
And it may bo just or humane, not merely to make 
an exception to the Law, but to alter the Law; and 
the Law itself may thus become more just and more 
Immanc. 

766. Thus the Law, in so far as it is a given 
fixed Fact, is a means of Educfition, by giving shape 
and substance to our Ideas. Hut again, it is to bo a 
means of Moral Education, and is to give shape and 
substance to our Ideas of Justice: and for this purpose 
it must be fixed only so far as Justice makes it fixed. 
Tlic Law must perpetually and slowly tend towards 
the idea of Justice;—slowly, because it must always 
be fixed enough to afford a standing ground for our 
thoughts and a means of education;—perpetually, be¬ 
cause there will never cease to remain some portion of 
the arbitrary historical element, on whieh it is its office 
still to operate. 

Since we are thus brought to views in which the Idea 
of Justice comes under our consideration in its appli¬ 
cation to Laws, (and by the like reasonings we should 
be led to the like application of other Moral Ideas,) we 
shall now proceed to the part of our subject to which 
these Ideas so applied belong,—Polity. 

767 . Before wc proceed, it will be proper to ob¬ 
serve that there are other Classes of Rights, which we 
have not yet considered, because they arc of a less 
extensive and fundamental kind than the Five Principal 
Classes. Of these we may briefly notice the Right of 
Reputation. 
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The B\<jht of Reputation. 

76B. Wc have noticed the Desire of Esteem, and 
the Fear of Condemnation and Infamy, as Springs of 
Human Action (59). Although the objects to which 
^hese Desires tend are notions which are not unfolded 
in our minds without the operation of reflection; they 
are, still, so universal, that the tranquillity of man in 
society cannot subsist, except the objects of these, as of 
other Desires, arc established as Rights. Contumely, 
the expression of condemnation and scorn, naturally 
provoke acts of violence; and may often, on that ac¬ 
count, be prohibited, as the first step in a violation of 
personal Rights. To take away a man’s Good Name, 
or Good Repute, may prevent his neighbours trusting 
him, and may bring on him great loss. Hence the law 
forbids such acts *. “ Si quis librum ad infamiam ali- 

cujus pertinentem scripserit, composuerit, ediderit, dolove 
malo fecerit, quo quod corum fieret, etiamsi alterius 
nomine ediderit, vel sine nomine, nti do eii re agerc 
licorct.” Rut the Commentator adds, that this is punish¬ 
able only if the infamy be undeservedt: “Eum qui 
nocentem infamaverit, non cst bonum ajquum ob earn 
rem conderanari; peccata enira nocentiurn nota esse et 
oportoro et expedire." But a man’s good Reputation, 
when deserved, is protected as a personal right J ; “Est 
enim fama), ut et vita;, habenda ratio.” In like manner, 
the English Law takes cognizance of injuries .affecting a 
man’s Reputation, committed by malicious, slanderous, 
and scandalous words, spoken, or otherwise published, 

• Dig. xt,vii. 10.5. “ If anyone shall have written, composed, 
put forth, or by any trick caused to be written, composed, or pul 
forth, any book tending to the defamation of another, even though 
it be put forth in the name of another person, or without a name, 
he may be proceeded against.” 

t Dig. XT.VII. 10. 10. “ For defaming a guilty man, it is not 

right and fit that a man be condemned: for the crimes of guilty 
men ought to be known.” 

J Dig. XI.VII. 10. 18. “ For reputation, as well as life, is to be 
protected by Law.” 
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and tending to his damage and derogation. The Rule 
with regard to the words whieli the Law thus eonsiders 
injurious, is, that they are such as may endanger a man 
by subjecting him to the penalties of the Law; may 
exclude him from Society; may impair his Trade, or 
may affect him as a Magistrate, or one in public Trust*. 
But it is added by the Lawyers, that mere Scurrility, 
or opprobrious words, which neither in themselves im¬ 
port, nor are in fact attended with any hurtful effects, 
arc not punishable by the common Law. Scandals 
arc however cognizable in the Ecclesiastical Courts; as 
for instance, to call a man an adulterer or a heretic. By 
the Common Law, words uttered in tho heat of passion, 
as to call a man a Rogue or a Rascal, if productive of 
no ill consequences, are not punishable. Nor are words 
of advice or admonition punishable, in consequence of 
any ill spoken of the person admonished; for, say the 
Lawyers, they are not niiiliciously spoken. Moreover, 
if the person who has spoken ill of another, be able to 
prove the words to bo true, ho justifies himself, even 
though speci.al damage have ensued; for then it is no 
slander or false tale; as we have seen is the provision 
also in the Roman Law. 

• We speak here of civil liability. The English Law, in this 
case, makes a distinction between words spoken and words written. 
Besides this process, calumny may be the subject of criminal in¬ 
dictment as tending to provoke a breach of the peace. In this case, 
truth is not generally a defense. 
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ClIACTER I. 

THE RIGHTS OF THE STATE. 

769. We have already (369—379) spoken of The 
State, as a Conception applicable to every Comtnunity 
of Men, among whom Rights and Obligations really 
exist. The State is the Origin of the Law, and of the 
powers which execute the Law; and hence, is the 
Source of the reality of Rights. The State is Supreme, 
or Sovereign over all ]>ersons and authorities within 
it. The State is single and permanent, while its subjects 
are many and mutable. Wo have also seen that the 
State so conceived is a Moral Agent: it has Duties; 
and among these Duties, wo have been led to notice 
especially the Duty of Educating the people (378). 
We have now to consider more fully the Duties of 
the State in general, and this Duty of Education in 
particular. 

770. In the ciise of individuals. Duties are ex¬ 
tensions of Obligations, and Obligations imply Rights. 
The same is true of States; and therefore we have to 
consider in the first place the Rights and Obligations of 
States. 

We have already spoken of the Rights of Govern¬ 
ment, and the Obligation of Obedience on the part of 
the governed (750). These Rights are Rights of the 
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State. It is from the State, that all persons placed in 
Magistracies and Offices of Command derive their Right 
to the obedience of subordinate persons. It is as repre¬ 
senting or possessing the Authority of the State, that 
they are Persons in Authority. The Obedience which 
is rendered to the Magistrate, is rendered to the Law, 
and to the State, which is the Source of the Law. 
The State is the origin of Rights in general, as we have 
said ; but it is the origin of other Rights, by having the 
Rights of Government. Other Rights, as Rights of 
Property, it assigns to its subjects; the Rights of 
Govcrnnient. it asserts to itself. 

771 • The relation between the Rights of indi¬ 
viduals and the Rights of the State, has been variously 
presented by different Moralists. Some, as we have 
said ( 373 ), have considered the Rights of the State as 
formed by the addition of the Rights of Individuals. 
According to this doctrine, individuals constitute a 
State, by uniting themselves, and contributing to a 
common stock the Rights which they naturally possess; 
sharing this stock of Rights among themselves by com¬ 
mon consent, and establishing Officers and Laws to 
carry their agreement into effect. 

"We have already (373) pointed out the untenable 
character of this Doctrine. Rights cannot exist without 
the State. Individual Rights c.annot l)e supposed an¬ 
terior to the State; and thus. State Rights cannot be 
hypothetically constructed out of Individual Rights. 
But further; there are some State Rights in particular, 
which are more evidently, from special considerations, 
not aggregates of individual Rights. These peculiar 
State Rights we shall proceed to describe. 

772 . The State lias a Rujht to the National Ter¬ 
ritory. Individuals derive tbeir Rights to their Special 
Property in Dand, from the State, according to the Law 
of the Land; but they could not derive those Special 
Rights from the State, cxcejit the State had a general 
Right to the whole. An Englishman has a Right to 
his landed Property in England, because the Law of 
England gives it him. A Frenchman has a Right to 
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his landed Projierty in France, because the Law of 
France gives it him. But this assumes that the English 
State, which speaks its Will in the English Law, has a 
Right to the Soil of England; and in like manner, the 
French State is assumed to have a Right to the Soil of 
France. An Englishman may possess land in France; 
but this is, still, by the Law of Franco; and implies the 
Right of the French State to the French Territory. 
There can be no property in Land, except what is 
derived from the State'to which the Land belongs. 

778. We may illustrate this further. Suppose 
any County in England were conceived as detached 
from the State; as no longer owing obedience to the 
English State, or deriving Rights from it. What 
Right, on this supposition, have the inhabitants of the 
County to the land on which they live? It may be 
■said, that they have the Right of Possession. But 
Present Possession can confer no Right, on such a sup- 
])osition. Present Possession is a fact, which may be 
succeeded, at any moment, by the opposite fact of 
Dispossession; and then the Right is gone. Suppose 
the inhabitants of this County to be dispossessed 
violently by a body of new settlers from any place, at 
homo or abroad; of what wrong can they complain? 
When dispossessed, they have no longer the Right of 
present Possession. If they urge the Right of past 
Possession, how is this a Right, and by what Laws 
regulated, when the Law of the Land is rejected ? 
How have they themselves acknowledged the Right, 
either of present or past Possession? Their ancestors, 
Saxons, Danes, and Normans, seized the Land by 
violence, disregarding both present and past Possession. 
This historical event is a good foundation for the Right 
of Property, if we assume, as men, in thinking of 
Rights, always do assume, that a population, organized 
as a State, have a Right to the Territory which they 
occupy: for the imperfect and undecided organization of 
the English State, which, in the times of the struggles 
of the Saxons, Danes, and Normans, might leave ques¬ 
tions of Right doubtful, has long since passed away. 
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But if men reject this foundation of Rights, the ancient 
Wrongs, from which they derive their claims, will 
prevent them from consistently complaining of Wrorgs, 
if, in modem times, acts of violence be done to their 
damage, like the ancient acts of violence of which they 
now enjoy the profit. The only good ground of the 
complaint of Wrong, when the Right of landed Property 
is violated, is the Right of the State to the Soil of the 
Country, and the Will of the State expressed by the 
Law of the Land. 

774 . The Principle just referred to; that the 
members of a Community, organized as a State, have 
a collective Right to possess Territory; and that Indi¬ 
viduals cannot acquire Property in L.and, except by 
derivation from a State; is often carried further; 
thus showing how entirely the Principle is accepted. 
It is maintained, for instance, that a Civilized State, on 
discovering a country of Savages, may take possession of 
it; and that the possession of the Savages must be 
regulated according to the Laws of the Civilized State. 
But these are questions of International Law, which we 
shall not hero discuss. 

775- Another Bight of the State is the Itii/ht of 
makiriff War on other States. This Right is necessary 
to the existence of the State, as a distinct and indepen¬ 
dent agent, wliich is sovereign over all its subjects 
within it, and protects them against all harm from 
without. If its subjects be injured, or its independence 
assailed, by a foreign State, it has no resource but re¬ 
monstrance; which may inevitably lead to War; since 
States have no common tribunal before which injury 
done by one to the other can be inquired into, and 
redress given. 

77fi. This Right of making War is not a Right 
arising from the combination of the Rights of individuals. 
England has a Right to make war on France, on due 
grounds; but no one or more Englishmen have a Right 
to make war on any selected number of Frenchmen. 
In the case of a National War, individuals commit acts, 
which would bo murder and robbery, if they were not 
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committed under the Authority of the State. It is 
true, there have been rude times in Europe, (and there 
may still exist such in other countries,) when the Right 
of Private War subsisted. But even in these times, this 
Right did not exist as an original Right of individuals; 
but as a Right given by the Law, and limited by the 
Law; and if any one used violence out of the limits 
of the Law, he was treated as a malefactor. The Right 
of Private War w<as especially subordinate to, and 
limited by, the Right of National War. So far as 
sovereignty had its power, the Sovereign, when he made 
War upon another Sovereign, forbade Private Wars 
•among his Subjects, and forbade Private Treaties of 
Peace with the S\ibjccts of the enemy. Thus, even in 
the times of Private War, the Right of the State to 
make National War was the Fundamental and Para¬ 
mount Right. But we must further add, that a State, 
which recognizes Private War, is very imperfectly or¬ 
ganized. Under sucli a St.ate, men possess in a very 
incomplete degree, the Rights, of Protection from Vio¬ 
lence, Security in their Property, and the like. As the 
Njition more entirely assumes the genuine attributes of 
a State, the Right of Private War declines, till it is 
extinct. But the Right of National War, during this 
progress of improvement, undergoes no diminution. 
Tlie most completely organized State possesses this Right 
at Icfist as fully as the Sovereign of a body of Feudal 
Lords over did. And thus, this Right belongs to the 
State, as a State; and not in virtue of any mode of 
composition, by which the State may be supposed to 
have assumed its existence. 

777- We may remark further, thiit the Right of 
the State to the National Territory, of which wo have 
already spoken, necessarily carries with it the Right of 
making War, when the National Territory is infringed, 
if no redress or defense c.an be had in any other Way. 
The Right of each man to his Property, is realized and 
enforced by the power of the State; but the Right of 
each State to its Territory, if contest arise, can be 
realized and enforced only by Treaty; or if that fail, by 
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the power of the Sword. And thua, a State has, as one 
of its charaeteristic .attributes, the Right of making War 
on other States, on due oecasions. 

778. Another Right peculiarly a State Right, not 
derivable from any supposablo Rights of individuals, is 
the Right of inflicting Bodily Punishment, and especially 
the Bight of Capital Punishment. In exorcising the 
Right of War, the State necessarily assumes a Right to 
put in peril, .and to expose to destruction, the lives of its 
subjects, who serve it .as soldiers. But in that c.asc, 
it is not that the State inflicts the blow, but that it 
ciinnot avert it, under the circumstonces. In the c.asc of 
Capital Punishment, the State itself takes away the 
Life of its subject, inflicting a sudden and violent death. 
The Right of doing this is universally assumed in 
States. And it is assumed necessarily. Without the 
exercise of this Right, the State could not discharge 
its oflice. Its business is, to give reality to the Rights 
of men in Society. But Rights cannot have reality, 
except they be as real as the other springs of human 
action. In order that Rights may be real for me, the 
Rights of another man must be as real in my eyes as the 
Objects of Desire. To each man, his Obligations to¬ 
wards other men must be realities, as well as his own 
Appetite, Anger, Avarice, or Ambition: the former 
must influence his hopes and fe.ars in the same manner, 
stimulate and restrain him in the same manner, as the 
latter. But the highest and most real of the objects of 
men s hopes and fears are Life and Death, accompanied 
with Honour .and Shame. A violent and ignominious 
Death fills the full measure of the object of man’s fear. 
The force of Desire, Appetite, Anger, and the like, 
is fully expressed, when a man loves objects as his life, 
and dreads them as such a death; but it is not fully 
expressed bj' anything short of this. Hence, Rights 
and Obligations will not be real in Society, to the same 
extent as other objects of action are real, if they be not 
sanctioned by the prospect of Life and Death, as de¬ 
pending upon the observance or violation of Obligations. 
If the sanctions of Rights stop short of this, there will 
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be some region of human action, in ■which the lawless 
springs of action are not balanced: some pro'vince of 
human nature, in which the extreme forms of passion, 
appetite, anger, and the like, are not governed by any 
efficient authority. 

779. The necessity of the Right of Capital Punish¬ 
ment being vested in the StiTtc, will also appear from 
the following considerations. If the State do not assume 
this Right, such a Right may nevertheless be assumed 
by another body of persons, who by that very as¬ 
sumption become more powerful thiin the State, and 
may seize all the powers of the State. If there were no 
Capital Punishment for Treason, and the like crimes; 
an association of men might arm themselves, and, 
making death the punishment for opposing them, might 
com])el the citizens to obey them, and to disobey the 
legal authorities. For what would other inferior punish¬ 
ments avail, to avert such a result ? Who will be found 
ready, unarmed, to inflict imprisonment or exile on a 
body of anned and resolute men ? It is plain, therefore, 
that, in extreme cases at least. Capital Punishments are 
necessary to the existence of the State: and therefore, 
the Right of inflicting such Punishments must belong to 
the State. 

780. The Right of Capital Punishment is a special 
and original State Right, and does not arise from 
any combination of individual Rights. This Right 
cannot be conceived to be a Right arising from a com¬ 
mon consent, and given to the State by an understood 
compact between it and individuals; each person con¬ 
veying to tho State a Right over his own life, in case of 
his committing a capital crime. For, in the first place, 
the assumption that man, as an individual, has such 
a Right, is contrary to common Morality. If a man 
have a Right over his own life, he may cast off life 
when he pleases, and Suicide is no sin. And even if it 
were allowed that a man lias a Right over his own life; 
the further assumption, that he has transferred this 
Right to the State, by a transaction of which he was 
unconscious, and in which he had no choice; is so 
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extravagant, that it cannot afford a satisfactory basis for 
Rights. Tims, we reject the notion of this Right arising 
from consent or compact, and consider it as a special and 
original State Right. 

781 - Again, there is another Right which is 
exercised by all States; iAc Right of imposing Oaths; 
for instance. Oaths of Testimony, and Oaths of Office. 
This Right, also, is necessarily exercised by States. 
Such Oaths identify the Citizen’s Obligations with his 
Duties. As a Witness, to give true testimony, as a 
Judge, to administer justice, are always Duties. By 
means of Oaths, these Duties become legal Obligations 
imposed by a distinct Contract, and accepted by a solemn 
Engagement. And if there be not this identity of Duty 
and legal Obligation in general, the State cannot subsist. 
For the State consists of men, who arc moral beings; 
and who cannot, without an intolerable violation of 
their nature, go on continually discharging legal Obli¬ 
gations, which have no connexion with their Duties. 
The essential part of the business of the State must be 
regarded with the solemnity which belongs to moral 
acts; otherwise, the State itself cannot bo a pennanent 
reality, in the minds of moral men. And, as we have 
already said (610), the natural way of acknowledging 
and marking this moral solemnity, among religious 
men, is by acting, and declaring that we will act, as in 
the presence of God ; that is, by taking an Oath to act 
rightly. The thoughtlessness of men, and the excuses 
which, in common life, they make for falsehood, deceit, 
injustice, partiality, inconsistency, passion, and the like, 
are such, that it is requisite, for the essential business of 
a State, to demand of them another frame of mind than 
that which is usual in their common intercourse. If the 
Witness were to give his Evidence, the Jury their 
Verdict, the Judge his sentence, with the carelessness 
and perversion of truth and right, which men often 
allow themselves in common "conversation; the admi¬ 
nistration of justice would be impossible. If the Witness 
told his tale, and the Judge gave his opinion, with the 
levity which prevails at a convivial meeting, how could 
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a moral citizen bear a part in a court of Justice ? On 
such occasions, then, men must be grave, must be 
thoughtful, and must engage to bo so. The occasion 
and the acts must be m.arked as solemn; and this, as wo 
have said, is necessarily done, among religious men, by 
the Witness narrating, and the Judge deciding, as in the 
presence of God. And the occasion is marked as 
solemn, by each person declaring that he does this; that 
is, by the Oaths of the Witness, and of the Jurymen, 
taken at the time of the trial; and by the Oath of 
Office, which the Judge has previously taken. 

782. The necessity of the Right of administering 
Oaths being vested in the State, will also appear from 
the following considerations. If the State do not exer¬ 
cise this Right, a body of the Citizens, bound together 
by their common belief in God and in his Judgments, 
may administer, to each other. Oaths to co-operate in 
their common purposes; and may thus, when their 
purposes become inconsistent with, or hostile to, the 
existing Government, overthrow the Government, and 
take the Authority of the State into their own hands, 
b'or a State, not claiming a moral reality for its acts, by 
means of religious solcninitics, could not stand against a 
great body of citizens bound together by religion. If 
such citizens bo brought before the tribunals for hostility 
to tlie government; the witnesses, the jury, the judge, 
may be of the religious party; and, not being bound to 
their official act by religion, they will act so as not 
to bo the effective agents of laws which they deem 
unjust and cruel. And if the laws be still enforced, by 
the agency of citizens acting without any acknowledged 
tic of religion, the laws must soon cease to be regarded 
•as just: for morality cannot long subsist in men’s minds 
without religion. When this has taken place, and the 
laws are no longer supported by an opinion of their 
general justice, tlie empire of the law becomes the empire 
of mere force, which the moral nature of man will not 
allow to continue long among men. 

Tlius the ground of the necessity of Oaths in a State 
is, tliat Morality cannot long subsist in men’s minds 
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without Religion; that for the oflSeacy of Religion, a 
recognition of it by the State is requisite; and that 
this recognition is especially requisite on certain solemn 
occasions, such as judicial proceedings, the assumption 
of important State offices, and the like. 

783. If it bo said that Religion may be efficacious 
in making men true and just on solemn occasions, 
without being publickly recognized and referred to; we 
reply, that though this may be so with some persons, 
the State can never know which persons are, and which 
are not, of this number, without the use of some For¬ 
mula referring to Religion; nor can it bo known, 
without the use of some such Formula, whether any 
particular person considers the occasion a solemn one 
or not. 

784. The State, therefore, necessarily has the 
Right of administering Oaths, of Testimony, of Office, 
and the like. And this State Right, like the others, is a 
special and original Right of the State, not derived from 
any Combination of individual Rights. For though 
men, in a Contract or other transaction, may be willing 
to accept Oaths from one another; no one man can be 
conceived .as having any Right to impose an Oath upon 
another man. If there be any difficulty in ascribing to 
the State a Right to question or limit a man’s actions 
on account of his religious belief or religious sentiments, 
there must bo a much greater difficulty in ascribing 
such a Right to any individual. And as no individual 
could have .any portion of such a Right, no collection 
of Individuals could have the Right: and the State 
Right to impose O.aths cannot arise from the combi¬ 
nation of the Rights of the Individuals, of whom the 
State consists. 

785. It may perhaps be said, that an assemblage 
of religious individuals, associating themselves for their 
mutual advantage, might exclude from their body, .all 
who would not, upon duo occasions, make certain 
religious declarations. And this might be so; but wo 
cannot conceive this as the origin of the Right of the 
State to impose Oaths. For to imagine this, would bo 
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to suppose the State to be, not only a voluntary associ¬ 
ation of individuals ; but of individuals in whose minds 
religious belief and religious sentiments were already es¬ 
tablished, and who were drawn together by their relipous 
sympathies. But this is an impossible supposition: for 
wo cannot conceive Religion without Morality, or, gen¬ 
erally spe.iking. Morality without Society already esta¬ 
blished. We know that the State does not derive its 
religious belief from the spontaneous religious sympa¬ 
thies of individuals; but that individuals derive tlieir 
religious sentiments, in a great measure, from the Society 
in which they are bom and live. Men bind themselves 
by Oaths, under the direction of the State, not as if it 
were part of a social contract tliat they should do so ; 
but looking upon the State as a Divine appointment, 
and a channel through which the fomis of the most 
solemn engagements must necessarily be derived. 

78fi. Wo are thus led to reckon, as Rights of 
States, besides the general Rights of Government, these 
four: the Right to the National Territory; the Right 
of War and Peace; the Right of Caj)it.al Punishment; 
and the Right of imposing Oaths. These Rights are all 
nccess.ary to the continued existence of States; and, as 
we have seen, they are not derivative or cumulative 
attributes, but original and peculiar. We have called 
tliom State Rights, in order to distinguish them from 
Indimdtuil Rights. 

To Individual Rights correspond Obligations; and it 
may be asked whether the State has any Obligations 
corresponding to its Rights. The answer to this Question 
will occupy the next Chapter. 
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Chapter II. 

THE OBLIGATIONS OF THE STATE. 

707. The State is, as wc have said, the Source of 
Law and of Authority, and the Kealizer of individual 
Rights. The State Rights exist, in order that the State 
may discharge this its office. And hence, the Obligation 
corresponding to the State Rights is, that the State shall 
he the State ; that it shall deliver and administer Laws, 
and thus reiilize Rights. And this it must do, not for 
a sliort time merely; not for one generation only; but 
permanently, and with a prospect of permanence. Hence, 
to provide for this permanence is an Obligation of the 
State. This we may describe as the Ohligatlon of Sclf- 
presermtion. 

7 R 8 . We more frequently hear the Butg of Self- 
preservation ascribed to the State: but we shall, in 
general, use the term Obligation in speaking of this 
subject: not only because Obligation is the term cor¬ 
responding to Right; but also, because this Obligation 
is enforced by a real Sanction, .as individual Oblig.ations 
are; for if the State do not fulfil this Obligation of Self- 
preservation, it will not be preserved, but will be dis¬ 
solved, and will coasc to be ,a State. If, however, we 
wish to retain the term Dutg in this case, we may 
speak of the Duty of Self-preservation as the Lower 
.Duty of a State, in comparison with other Duties, such 
as the Duty of rendering its subjects moral and in¬ 
telligent, which arc its Higher Duties. 

7119 . This State Obligation of Self-preservation 
divides itself into several branches; related in some 
measure to the different State Rights of which we h,avo 
spoken. Those Rights are assigned to the State for 
certain purposes; and the State is under Obligations to 
employ them for those purposes. 

The Right of making War is a necessary appendage 
to the Right to the National Territory; and is to be 
used, when necessary, for the purpose of defending the 
Nation from every intrusion of an enemy upon its soil; 
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and also, for the purpose of protecting the citizens frem 
all other violence and injustice, inflicted hy strangers. 
The State is obliged to take measures whieh may have 
such an effect; and this is the Ohligat'ion of National 
Defense. All individual flights stand within the fence 
of the National Right; and the State is bound to keep 
this fence entire and substantial. For this purpose, the 
State is bound to provide an Anny, or the means of 
raising an Army, when the need arises; and to provide 
the means also of supplying its Army with Oflicers, and 
with Munitions of War. The State is bound, also, to 
keep a watchful eye upon the movements of other 
States; and if it secs them preparing any evil for itself, 
to avert the danger hy timely precautions. For this 
purpose. Negotiations with other States may be requisite; 
and hence. Embassies, Treaties, and the like. Sucli 
Negotiations, in the discussions to wliich they lead, 
necessarily assume the existence of Rights and Obli¬ 
gations between Nations; and thus, we arc referred to 
an International Jus., of which we shall hereafter have 
to si>eak. The Obligation of National Defense is the 
first Obligation of a Nation, for it is necessary to the 
existence of a Nation. Without the fulfilment of this 
Oblig.ation, a State cannot exist, even in the most im¬ 
perfect form. A State which used no means of defending 
itself, would soon bo blotted out of the Maj), by the 
pressure of surrounding States. 

790 . The next branch of the State’s 'Obligation 
of Self-preservation is the Ohlujation of upholding Law. 
The Last-mentioned Obligation regarded foes witliout the 
nation; this regards citizens within it. In the former 
case, wo spoke of maintaining the external fence which 
protects the National Existence; we now speak of 
keeping up the internal barriers of Individual Rights. 
These Rights are to be realized by the Law; and except 
they are made real by the enforcement of the Law, they 
cease to exist, and the citizens cease to be citizens. In 
this case, tlie State is destroyed by the dissolution of its 
internal organization, as completely as if it were ob¬ 
literated by external violence. 
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791" There .are, liowcver, various degrees of sncli 
Disorganization, according as the Laws arc enforced 
with more or less vigour and steadiness. Looking 
merely to the SeIf-])rescrvation of the State, if the Rights 
of the more powerful Class of the citizens be uphold for 
them, the State may long subsist, although there are 
other Classes whose Rights are neglected, or gradually 
encroached upon. That to do tliis is a violation of the 
Duty of a State, we shall hereafter see. Rut that the 
long-continued existence of a State is not inconsistent 
with the continued prevalence of illegal oppression of 
some classes of the community, the history of m.any 
nations abundantly shows. Still, so far as such practices 
prevail, the organization of a State is imperfect; its 
functions do not proceed in a healthy manner. The 
imperfect or unequal administration of the laws mivy 
not be the immediate Death of the State, but it.is a 
grievous Disease, however long it may he protracted. A 
State, in order to ])resorve its full vitality, must make 
the laws to be respected; and respected .alike by all 
classes, high and low; rich and poor. So far as power 
and wealth can shield their possessors from the hand of 
the law, such men arc placed above the law; and the 
State has a tendency to fall to pieces, and to cease to be 
a living State. 

792. Another branch of the Ohligiition of Self-pre¬ 
servation belonging to States is the OhUgatwn of repressing 
Sedition, lly Sedition, is meant any course of action 
separating the citizens from the State, and transferring 
to a Rival Body the obedience duo to the Stiite. When 
this Rival Body places its strength in external force, it is 
an Armed Sedition ; when it rests its pretensions upon 
defects in the Right of the Governor, it is a Political 
Sedition. Of whatever kind the Sedition be, it tends, so 
far as it attains its object, to a destruction of the State. 
The establishment of a Rivjvl Body, whose officers and 
I,aw are obeyed, rather thiin those of the State, neces¬ 
sarily interferes with and disturbs, and in its natural 
result, puts a stop to, the functions of government. In 
this ciise, as in the others just mentioned, the Life of the 
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State, the body politic, is destroyed ; and as its destruc¬ 
tion from defect of iiiitional defense, may be represented 
as death by External Violence, and its destruction from 
defective administration of the laws, as death by Internal 
Disease; so the destruction of the State by sedition, 
may bo compared to the fatal effect of an Excrescence 
which grows in the body, and draws to itself the nutri¬ 
ment which should supply the vital powers. 

793 . It is a part of the Obligation of Self-preser¬ 
vation belonging to a State, to suppress Sedition, so as 
to avert this tendency. And this (Ibligation has always 
lieen acknowledged and acted on by all States. The 
highest form of Sedition is Treasmi. This, in the 
English Monarchy, is defined to be an offense committed 
against the security of the king or kingdom; as to 
compass the death of the king, or to levy war against 
him, or to adhere to his enemies, or give them aid, 
within the realm or without. In all monarchies, such 
crimes have been visited with the severest punishments, 
llut in other forms of government, no less than in 
monarchies, attemjits to overthrow the existing Govern¬ 
ment have iiniviasally been treated as Crimes of the 
highest order. In free States, attempts to crush the 
Freedom of the Pcojile, have been commonly considered 
as no less atrocious crimes, than attacks upon the Sove¬ 
reign Authorities: and where the usual course of law 
has boon insufficient to resist and punish such attempts, 
extraordinary acts, on the part of some members of the 
State, have been often and generally looked upon as 
necessary results of the State’s obligation to preserve its 
free condition; such acts were Tyrannicide, and the 
putting to Death, or sending into Exile ambitious men 
in ancient times; such acts have been the Impeachment 
of statesmen in England for attempting to render the 
royal power absolute. 

794. The word Treason (trahison, proditio) implies, 
not only hostile intentions, but fraud, and breach of 
trust: and generally, treachery, a word of the same 
origin. These notions are, in this general manner, com- 
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bined with the notion of hostility to the State or the 
Sovereign; because Fidelity to the State, and to the 
Sovereign, are reckoned among the duties of all citizens. 
A man who joins with strangers, in harming his own 
Country, is considered as breaking those bands of 
national duty and affection, which, in their hold upon 
good men, come next .after the ties of family duty and 
affection: and hence, is looked upon with the same kind 
of sentiments with which we look upon a man who 
joins with strangers in harming his father or his mother. 
A niiin who is hostile to his country may, it would 
seem, bo treated as a public enemy; he deserves not to 
receive the benefit of his country’s laws, or to be pro¬ 
tected in his property or other rights. And hence, the 
existing Government, which, in order to justify and 
protect its own existence, must identify itself with the 
Country, treats its own enemies as the enemies of their 
country, and punishes them as Traitors. 

This view shows itself in the distinction made between 
domestic and foreign enemies: for foreigners coming 
into the country in a hostile manner are to be dealt 
with as enemies; and if taken, executed by martial law. 
A foreigner cannot be executed for Treason, say the 
English Lawyers, for he owes no allegiance to the 

. 

795. Sedition .aims at its objects by Conspiracy, 
the mutual understanding established as to a Plot, or 
I'lau of proceeding; .and by Rehellion, the ojien use of 
.armed force against the Government. If a Government 
do not put down Conspir.ators .and Rebels, it must soon 
cease to be a Government; the State, as represented by 
the Government, must jicrish. And thus, as we have 
said, the repression of Armed Sedition is an Obligation 
incumbent upon the Government, as essential to its 
Self-))rcservation. 

79(>. The repression of Political Sedition is, in some 
of its forms, generally acknowledged as a part of the 
State’s Obligation of Self-prescrv.ation. For instance, if, in 
a monarchy, a man declare and maintain that the king 
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U an usurper, and has no title to the crown, such dis¬ 
course must be conceived to have a tendency to incite 
the king’s subjects to rebellion, and is criminal. The 
English law makes it a grave misdemeanour to print or 
publish Sediiimts Libels against the King or his Govern¬ 
ment. But the genius of free governments, which 
tolerates a considerable difference of opinions with re¬ 
gard to the justice and wisdom of the .acts of the Go¬ 
vernment, and the Institutions of the Country, will not 
allow everything said ag.ainst the Government and its 
acts to be treated as Seditious. Accordingly, the English 
Law pennits a man to discuss the mesisures adopted by 
the King and his Ministers; but requires this discussion 
to be conducted fairly, temperately, and with decency, 
without attributing corrupt motives. 

797- If niust not be forgotten, however, that pro¬ 
ceedings which are Sedition in the eye of the State may 
often arise from defects in the State itself. If the 
Laws, or the administration of the Laws, bo contrary to 
Justice, Liberty or Humanity; and if all applications 
made in constitutional ways for the reform of such 
defects and abuses, bo obstinately resisted by the 
Government, those who still persevere in the attempt 
to produce this refonn, arc natunally led to modes of 
action which go beyond the limits marked by the con¬ 
stitution, .and come within the leg.al description of 
Sedition. And though the repression of seditious pro¬ 
ceedings is an Obligation and a Duty of a State at all 
times, being a part of the Obligiition or Duty of Self- 
preservation ; yet the Governors of the State, who have 
to perform this Duty, should ever bear in mind this 
possibility;—that the prevalence of a tendency to 
Sedition among the citizens may be occasioned by a 
really existing need of the refonns which are demanded, 
and may bo best averted or remedied by introducing 
such reforms. This consideration is recommended to 
the Governors, even by their lower Duty, the Duty 
of Self-preservation; for a sedition which can fully assert 
that its object is only a demand for Justice, Liberty 
and Humanity, must be really dangerous to the State in 
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which it exists. And it is further to be considered that 
the higher Duty of the State is to make the Laws just, 
liberal and humane; both that they may be a means of 
good Government, and also that they may bo a means 
of morally educating and morally elevating the citizens. 
And as it is the Duty of a man, so is it the Duty of a ^ 
State, to carry on a constant and interminable progress 
in Justice, Liberty, Humanity, hnd other virtues; so 
that the State can never hope to arrive at a point in 
which no improvement is possible and no reform 
necessary: and therefore this Duty of averting the most 
dangerous kind of Sedition by timely reforms of Laws and 
improvements in the State itself, can never cease to 
have a claim upon those who administer the affairs of 
the State. 

798. Tlic most complete moral culture of indi¬ 
viduals must 1)0 that which is connected with their 
religious culture. For this religious culture of the 
citizens the State may olFcr facilities and helps; but 
since religious culture consists in what passes in a man's 
own soul, it must necessarily be in a great measure 
removed from all which the State can do ; and in order 
that such a culture may go on I.argcly, men must, as 
to the j)rosccution of their religious culture, be left free 
from constraint on the part of the State. I$ut the fact 
universally is that each person does not pursue his own 
religious culture and bis own religious exercises indi¬ 
vidually and separately, as a matter between God and 
himself alone. By their religious feelings and opinions 
men arc drtiwn into bodies. They have a Common 
^Vorsbip, and in most cases, a Religious Organization;— 
they have ministers, and ecclesi.astical governors, to 
whom authority is assigned in spiritual matters. And 
the influence of religious sentiments and of religious 
ministers and governors in the course of human events, 
almost inevitably extended from spiritual to temporal 
concerns. Religious views, and still more Religious In¬ 
stitutions, can hardly fail to be much concerned in 
questions iis to what is just, liberal, humane, and the 
like. In this manner those who demand reforms in 
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the State and improvements in the Laws may bo persons 
who are bound together by their religious sympathies: 
and opinions respecting religion and ecclesiastical mat¬ 
ters may be connected with discordances among the 
citizens, even when they go to the length of Sedition: 
for instance, if there be a Party who teach, on religious 
grounds, obedience to a Supreme human Power, the 
rival of the Sovereign Power in the State ; or if there be 
a Party which teaches, on religious grounds, resistance 
to the Laws. If there be a Spiritual Supremacy asserted 
which interferes with and overpowers the temporal 
Sovereignty, the State is in danger of utter dissolution. 
We have spoken of a Sedition in general, as an Excres¬ 
cence, which diseases the body politic by drawing to it 
the nutriment which should support the bodily life. 
Retaining the same image, we may say that a Seditious 
Religious Party in the Social Body, is a Spiritual Ex¬ 
crescence; which, though not immediately visible in a 
material form, may destroy the health; as a vehement 
and ungovemed train of thouglits may aflfect the texture 
of the brain, and produce the most fatal disease. 

799 . It may be urged that the State has not a 
Right to take measures against a Religious Party, on 
the ground of its being also a Seditious Party, since this 
would be contrary to what has been said (798), that 
men must, in matters of llcligion, be left free from the 
constraint of the State. But it is evident that such 
an argument makes the Rights of individuals supreme, 
while it tends to the destruction of the State, which is, 
as we have soon, the only authority by which the 
Rights of individuals are reali/xjd and upheld. The 
State may rightly make its maintenance of the Rights 
of its subjects dependent upon any conditions which its 
own preserv.ation requires. If a citizc'n refuse to ac¬ 
knowledge the sovereignty of the State, he has no 
injustice done him if the sovereignty be not exerted in 
his liehalf. If he will not give his allegiance, he cannot 
justly complain that he does not receive Protection. 
The absence of state constraint which men need for 
their religious culture does not involve permission 
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to use seditious means for the overthrow of state 
authority. 

800. The absence of Religion in a large portion of 
the citizens, as well as the prevalence of religious views 
hostile to the Government, may be dangerous to the 
State; since, as we have seen (782), a respect for the 
national laws cannot long subsist without a national 
religious sympathy. If Religion be opposed to Law in 
men’s minds, the Law cannot long keep that hold on 
men’s minds which the healthful existence of the State 
requires. Tins cbnsideration makes it a Duty of the 
State, even with reference to its own preservation, to 
give to its citizens a religious teaching which may 
establish a perception of the consistency of Religion 
with obedience to the Law. The Duty of the State 
to promote the religious education of its citizens on 
higher grounds, will come under consideration hereafter, 

801. One form of Errour respecting Religion has 
been made punisliable by most States, on the ground of 
its being an opinion dangerous to all government: 
namely. Atheism; the Denial of the truth of all Religion, 
and therefore of all religious Sanctions of Morality. We 
have already shown (782) that all States have claimed, 
and must claim, the Right of exacting from men de¬ 
clarations in the most solemn form in which they can be 
given; and the form employed has always contained a 
reference to the existence and providence of God. A 
man who denies, and teaches men to deny, the existence 
of God, may be considered, so far as he is successful, as 
setting up a Sedition which makes all continued Govern¬ 
ment impossible. But whether this Sedition is so 
dangerous as to require the Laws to make such opinions 
criminal; or whether their prevalence and danger may 
not better be prevented by Religious teaching, of which 
wc have spoken, as a Duty of the State; will be better 
examined hereafter. 
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■ Chapter III. 

THE MORAL CHARACTER OF THE STATE. 

802. ’’ We have spoken of the State, as having 
Obligations, or lower Duties; and we have also referred 
to its higher Duties (788). The questions naturally 
occur; since the Actions and Thoughts of States are 
necessarily compounded of the Actions and Thoughts of 
individual Persons, upon v>hat Persons these Obligations 
and Duties fall, and in what manner 9 We may make 
a few remarks on this subject. 

803. The Governors of the Stiite act for the State; 
and upon them the Obligations of the State fall; they 
fall upon the Sovereign ultimately; but, in the first 
instance, upon the Officers and Magistrates of the State, 
who receive their authority from the Sovereign, and 
are held by him to the discharge of their Official Duties. 
The Obligations of National Defense, of upholding the 
Laws, and of suppressing Sedition, all belong, in a 
general form, to the Executive Department of the Go¬ 
vernment (754). But the first of those Obligations, 
in its details, is devolved upon the Army and its 
Commanders; the second, upon the Miigistratos and 
Judges; as is also the third; and in some me.asure, so 
far as the prevention of Religious Sedition is concerned, 
upon the Religious Teachers of the Nation. The State 
Obligations fall upon the persons who occnj)y these 
offices respectively, as Obligations, and therefore as 
Duties. It is the Duty of the Sovereign to provide 
for the defense of the country; it is the Duty of his 
Ministers, and of the Estates of the Realm, to advise 
and aid him in this purpose. It is the Duty of the 
Commander of the Forces to use, for this purpose, with 
his best ability, all the means which are placed in his 
hands: it is the Duty of every military Officer and 
Soldier, according to his condition, to exert zeal, skill, 
and courage, in this cause. And the like may be said 
of the other departments of the State. It is the Duty 
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of all Persons in Judicial positions, according to their 
position, to join in administering the Laws; and of all 
Magistrates and their Officers, to do their part in carrying 
judicial decisions into effect, and hy other appropriate 
means preserving the Order of the Community. We 
have already said (171) that each man has the Duties 
of his Station; and among the most distinct of such 
Duties, arc those which fall upon each man, as his share 
in the fulfilment of the Obligations of the State. 

804. The State has Duties, as well as Obligations 
(37S). Thus all States have Duties of Truthfulness 
and Honesty; they ought to observe their Treaties and 
pay their Debts. They have Duties of Justice and 
Humanity: they ought not to oppress or enslave the 
unoffending inhabitants of other countries. They have 
Duties of Self-culture: they ought to leam and to adopt 
true Moral and Political Doctrines. Some of these 
Duties will be acknowledged by all Moralists as Duties 
of States; and thus, the moral character of the State as 
an agent capable of Duties, cannot bo denied. States 
may act rightly or wrongly; and hence their actions 
are subject to the Supreme Rule of Action, the distinc¬ 
tion of right and wrong. 

The Question then occurs, as wo have said. Upon 
whom do the Duties of the State fall, and in what 
manner? 

805. It is evident that they must fall upon the 
Governors and Administrators of the State, for these act 
for the State. They fall upon these persons as Duties. 
It is the Duty of the Governors of the State to be 
truthful, honest, just, humane, rational, on the part of 
the State. But it must be observed, that this is something 
different from the Duty of being truthful, honest, just, 
humane, rational, as individuals. The actions, by which 
tluao qualities are exerted, on the part of the State, 
must be the acts of the State, aud not merely of the 
individual. The Governor of a State, in order that, 
on the part of the State, he may be faithful to the 
Treaties which the State has made, must be able to 
direct its armies and navies to shape its commercial 
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and fiscal regulations, as the terms of the Treaties 
stipulate. In order to be honest on the part of the 
State, he must be able to obtain, from the citizens, 
money to pay the State debts. In order to be able 
to put an end to acts of violence or oppression on 
the part of the State, he must be able to persuade, 
or to force those citizens to desist, who are concerned 
in such acts. In order that he may, on the part of 
the State, learn and adopt true Doctrines, he must be 
able to induce the other Members of the Government, 
or other Representatives of the "Will and Tliought of 
the State, (if there be such Representatives), to join 
with him in the adoption of such Doctrines. The indi¬ 
vidual dispositions, intentions, and convictions, of any 
man or set of men, whatever be their position in the 
State, are not necessarily those of the State itself. There 
is and must be a difference between what Statesmen 
feel and think, in their private c,apacity, and their 
sentiments and opinions as Statesmen. Their designs, 
as virtuous Statesmen, may be very different from 
their wishes, iis virtuous individu.als. For as virtuous 
Statesmen, they can design only such things as the 
State can perform with safety, consisteney, and a due 
regard to the claims of its own subjects. A man who 
is truthful, honest, just, humane, and reasonable as 
an individual, will endeavour, if lie bo a Statesman, to 
bo also truthful, honest, just, humane, and reasonable 
on the part of the State. But he will often find many 
impediments, which will prevent his directing the acts 
of the State, in such a manner as to conform to the 
Duties of Truth, Justice, and Benevolence, and to the 
dictates of Reason. He has to overcome rooted htibits, 
vested interests, ancient prejudices, and natural diversities 
of opinion, among those whose consent is necessary 
to action. lie has to guide himself by a due regard 
to the past notions of the State, and the nature of 
its moral agency, as distinct from that of individuals. 
These are difficulties, not arising merely from accident, 
or from something wrong, but necessarily belonging 
to the nature of the case. For instance, if the humane 
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Statesman finds that the citizens of his State hold in 
cruel captivity a population of predial slaves; he will 
wish and endeavour to abolish this slavery. But 
however absolute his power, he cannot do this by a 
word of his mouth, or a stroke of his pen; by a command, 
or a law. He must provide, for the owners of tlie slaves, 
compensation for the loss which they suffer by their 
emancij)ation. He must prepare the slaves for the safe 
exercise of their liberty. If lie do not do this, he obeys 
the imjiulse of his humanity at the expense of justice, 
and in neglect of tliat prudence which is requisite for 
tlie right direction of his humanity. For to cmancijiato 
slaves, on grounds of huqianity, by a law which should 
throw all the lo.ss upon the owners, would be unjust: 
since the inhumanity of the jirevious law, which protect¬ 
ed such property, was the sin of the State, and not of 
the owners. Moreover, slavery, as we have already seen 
(424), has existed, jmre or modified, in many countries; 
and the perception of the inhumanity of the practice has 
been very slowly unfolded in men’s minds. Where 
slavery exists, it is, by a large part of the community, 
regarded with favour, or with indifference. And this 
prejudice the Statesman has to overcome, so as to carry 
with him, in his views, the Kepresentatives of the State, 
if the constitution of the Country require that he should 
have their co-operation in his acts. And thus, the 
humanity of the Statesman, acting for the State, may 
often take a very different course, and especially, must 
often work in a more slow and gradual manner, than 
the humanity which belongs to him as an individual; and 
the same must be the case with other moral quaitiles. 

}!06. And as this is the case with tliose acts of 
a State which indicate a Moral Progress; so is it, also, 
the case with those acts which mark an Intellectual 
Progress. In these also, though the Statesman thinks, 
and reasons, and discovers, and adopts truths, for the 
State, lie will often he compelled to adopt truths, on 
the part of the State, much more slowly, and much 
more imperfectly, than he himself acquires and possesses 
them in his own mind. He may, in his own thoughts. 
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see the truth clearly, and follow it rapidly; but the 
State, although in a great degree represented by him, 
will seem to lag behind him in the intellectual race; and 
cannot, in its public acts, display the intellectual clearness 
and quickness which may bo shown by an individual. 
The State, from its nature, cannot do this; for the acts 
of the State are those in which the Members of the 
State, according to their respective positions, share, at 
least, by assent and sympathy, if not by joint action. 
And a number of persons can randy, or never, participate 
in the clearness of mental vision, .and agility of mental 
action, by which one man may p.as3 on to new truths. 
However certain, and however demonstrable may be 
the new truths, they must require some time for their 
communication to the minds of many men. Repeated 
explanation, discussion, proof, may convey to the minds 
of many, that conviction, which was at first confined to 
one, or a few; but it can only be by degrees, that the 
conviction c.an take such hold of the members of the 
community, that it can be properly expressed by any 
act of the State, as its conviction. 

8 O 7 . Thus the judgment of the State as to what 
Doctrines are true, may differ very widely from the 
judgment of those who are, for the time, its Governors; 
and yet the Goveraors will rightly make their conviction 
of truth fso far as it concerns matters of State) become 
the judgment of the State, as soon as they can make it 
take this form by constitutioniil means. A Statesman, 
who has obtained a clear view of new and important 
truths, deeply affecting the morfility and wisdom of 
public acts, cannot fail to wish to make these truths take 
their place, as grounds of the State’s acts; he can hardly 
fail to introduce, into the acts which he has to perform 
on the part of the State, an assertion of or reference to 
these truths: and, if he acts in conjunction with colleagues, 
he will endeavour to convince them of these truths. 
But he knows that new Truths cannot, in one instant, 
become the principle of action of a Nation, nor even 
of a Body of men; and therefore, he is content to intro- 
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duce the new Truths by degrees, into tlie conduet of 
public affairs. He is content that the State should act, 
in a great degree, upon principles which it has long 
recognized and assumed. He knows that the existence 
of a State is continuous; and that its Moral Character 
is, in like manner, continuous. Its acts must have 
a cohorimcc. Its life is its History; and in its present 
acts, it must have a regard to its past history; so as 
not to interrupt the vital connexion of one period with 
another. The State may reform its conduct, and improve 
its views; and it may do this rapidly, and even suddenly; 
but it must preserve some identity through the change; 
else the State’s Moral agency vanishes in the supposed 
reformation. If each person, who successively occupied 
the place of Governor, might at once proclaim his own 
views, as the doctrines of the State; the act would be 
of little or no value; since the proclamation of to-day 
might be superseded by a contrary one to-morrow. 

Thus there is, for States, as there is for individuals, 
a Duty both of Moral Progress, and of Intellectual 
Progress: and these Duties, belonging to the State, fall 
u])on the persons who administer the Government, 
as Duties belonging to them. But they do not fall 
upon them, in such a manner, that the Moral Progress 
and the intellectual Progress of the State are to be 
identified with those of the individual. The Governors 
are to aim at a Virtue and a Wisdom on the part of the 
State, which are not merely their own personal Virtue 
and Wisdom; which are shown in the Acts and Decla¬ 
rations of the State; which belong to its agency, not 
merely to theirs; which are parts of a national life, 
regulated by Moral Principles, directed to Moral 
Objects, begun before they had any share in State acts, 
and to be continued, op the same Principles, when they 
have ceased to live. 

808. The Moral Character of the State has been 
generally recognized by Moralists, and has been express¬ 
ed in various forms of language. In one of these forms, 
the State is described as having not only a Moral 
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Character, but a Comcience*. On this phrase we may 
take the liberty to remark, that it is not at all necessar}’' 
in order to express any moral Truths belonging to 
Polity. We can speak intelligibly and fully of all the 
Duties of the State, including the Duty of adopting and 
maintaining moral and religious Truths, without speaking 
of the Conscience of the State. And this expression is, 
in some respects, unsatisfactory; for it appears to imply 
a false relation between the Duties of the State, and 
those of the individual on whom they fall. The indivi¬ 
dual takes his share of the Duties of the State, as we 
have seen, knowing historically what the State has 
done ; and trying to make the State, for the present, act 
morally, so far as the coherency of its being will allow. 
And all the individuals who share in the acts of the 
State, have to act thus, with historical knowledge and 
moral intention. But there is nothing in this process which 
can with propriety be called the Conscience of the State. 
Statesmen are not consciom of the past history of their 
country, however they may be cognizant of it. The En¬ 
glish Statesmen of to-day arc not conscious of the purposes 
and convictions of the State at the time of the Itcvolution. 
Men, contemporaries or successors of each other, may 
add together their knowledge, and may correct it by 
their discussions; they may combine their intentions, 
•and may thus carry out a common plan: but they 
cannot properly be said to add together their Consciences, 
and thus make a Common Conscience. We have indeed 
( 271 ) spoken of the Common Conscience of Mankind; 
namely, the Supreme Law of Man’s Being, which each 
man contemplates in his own Conscience: but we have 
also said (27.1), that we may more properly render the 
moral reasons for aetions by referring them to the 
moral Ideas of Benevolence, Justice, Truth, Purity, and 
Order, than by speaking of Conscience. The Conscience 
of a Nation, if it be spoken of at all, must be conceived 
to be, like the Conscience of an Individual, the stage at 
which it has arrived in its advance towards a full 
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possession of the Fundamental Moral Ideas. But the 
stages at which different individuals have arrived, in 
such an advance, must be very various; and it does not 
appear that we gain any thing by calling the result the 
National Conscience. 

But in whatever way wo express it, the State un¬ 
doubtedly possesses a Moral Character; and has Duties, 
as we have intimated, of the same description as those 
of individuals:—^Duties of Humanity, Justice, Truth, 
Purity, Order; the Duties of Moral and Intellectual 
Progress. These latter Duties, in the case of individuals, 
include, as we have seen (586), the Duty of Religious 
Belief. We shall have to consider, hereafter, whether 
the same be true, with regard to the State. But 
we must first consider some of the other Duties of the 
State. 


ClIAl'TER IV. 

THE SOCIAL CONTRACT. 

809. We have spoken of the manner in which 
the Nature of the State imposes Duties upon the Cro- 
vernors; we must now speak of the manner in which 
it imposes Duties upon the Ooverned. Of some of the 
Duties of the Governed, we also formerly spoke (236); 
namely, willing obedience to the Laws, an affection for 
the country, a love of its institutions and of its con¬ 
stitution; a loyalty to its Sovereign. That men shall 
possess such feelings as these towards the Government 
of their country, is a general Moral Rule, of great extent 
and great importance. But we have already stated 
(367), that in the course of the intellectual progress of 
mankind. Moral Rules require to be improved by a 
fuller development and elucidation of the import of the 
terms which they contain. Wo have already endea- 
vorircd (369, 380, 415) to unfold, for this reason, the 
conceptions of the State, Justice and Humanity: we 
must now do the same for the conception of Govern- 
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ment; and for this ptirpose, must explain some of the 
views whieh have been successively taken by writers, 
of the Moral Nature of Government, and the grounds of 
men’s Duties towards it. 

The view which we have already given of the foun¬ 
dation on which Government rests is this (94): that 
Government is a necessary condition of man's Moral 
Nature; for Government is necessary to the existence 
of Rights; and Rights arc requisite to the existence 
of Duties and Virtues. Or as we have otherwise ex¬ 
pressed it, that our Idea of Moral Perfection involves 
an Idea of Order (162): and that this Idea of Order 
cannot be realized, without fixed permanent e.xternal 
Laws, or Rules for human Actions. 'The Rules which 
the Idea of Order thus imj)lies, arc Pacts external to the 
hum.an Agent; but they are Pacts requisite in order to 
mould his acts into a definite moral form. 

fllO. But though the external Pacts which embody 
the Idea of Order are thus requisite, in order that man’s 
actions may have a moral form ; there is something also 
requisite, in order that they may be Moral Actions: 
namely, an internal Principle of activity. Freedom to 
act (438). Without the Combination of these two 
elements. Order and Preedom, Moral Action cannot 
take place. And Government, which has it for its 
office to supply the clement. Order, in this combination, 
must do so in such a manner as not to expel or destroy 
the clement. Freedom. The external fact must not 
annihilate the internal act. The internal act must 
modify the external fact. Public Order and Individual 
Freedom must subsist together. 

Thus Government, in order to be what it essentially 
is, a necessary Condition of man’s moral agency, must 
include a Principle of Order, and also a Principle of 
Freedom. These two Principles are in some respects 
opposed to each other, and have been so considered, in 
the course of man’s intellectual progress. We shall first 
observe some of the conseijuences of this opposition, 
before wo attempt to trace especially the development 
of the Ideas themselves. 
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These abstract Ideas, Order and Freedom, have been 
the Objects of sentiments in men which are described as 
the Love of Order and the Love of Freedom. Under 
the influence of these Sentiments, the afl'airs of various 
nations have been variously conducted; and the Con¬ 
ception of Government itself has been presented under 
various points of view. We must consider how the.-e 
are related to each other. 

811. Since Government, as we have seen, includes 
an external Fact independent of man’s Will, and an 
internal Will modifying the external Fact, it may bo 
regarded mainly in the one or the other of these two 
lights: and thus have arisen two different, and in some 
respects opposite views, of the nature of Government, 
and of the Duties which relate to it. 

One view represents civil Government as an External 
Fact, which men must take as they find it, and conform 
their actions to it, without having anything else to do 
with it. We are under a Government; we are to obey 
it; this is our Duty, and this is the whole of our busi¬ 
ness as subjects. The claims of Government upon our 
Obedience are universal and irresistible. 

812. This view borrows one of its main illustra¬ 
tions, from a kind of Government which is undoubtedly 
an External Fact independent of our Will: which all 
men find, and must take as they find it; which is a 
universal condition of human nature, and claims obedience 
with irresistible power; namely, the Paternal Govern¬ 
ment. The child is placed by nature in the power of 
the parent. lie obeys him, and must obey him, at 
least for some portion of life; and no one questions that 
he ought to obey him, ■ The obedience, thus begun, is 
naturally continued through life, and extended to suc¬ 
cessive generations, as wo know was the case in the 
early periods of society; and thus was produced a 
Patriarchal Government. This, the natural and original 
form of Government, presents to us the true nature of 
Government: and other kinds of Government are to 
bo explained and ju^ified by their derivation from the 
Patriarchal System. 
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813. This view, or one nearly resembling it, is 
sometimes expressed in a different manner. Govern¬ 
ment, being an External Fact which we find universally 
annexed to our condition, by no agency of our own, is 
to be accepted as a part of the scheme of Providence, 
which we must not think of altering. It is a portion 
of the Divine Order of things, to which men must 
conform. Men’s Duty of Obedience to their Civil Go¬ 
vernors is their Duty of Obedience to the Will of God; 
and hence. Governors have a Divine Bight. 

814. The opposite view to this looks not to the 
External Fact, but to the Internal Fact, the Will; 
as that which must determine man’s condition. His 
moral position must depend upon himself. He makes 
Government what it is; and obeys it because he Wills 
to do so. 

815. This view, again, borrows one of its main 
illustrations from a class of transactions in which a man 
does determine the circumstances of his condition by 
the acts of his Will; and in which the External Facts 
which regulate his actions, do so because ho chooses, 
and as far as he chooses, that they should do so; namely. 
Contracts. A man may, by a Contract with other men, 
unite with them and bind himself to obey certain Pules 
mutually agreed upon; and so long as the Contract 
stands, the llules arc binding. It is held, that Govern¬ 
ment may be likened to such a Contract, and that the 
Laws which Government upholds, are binding in virtue 
of this likeness. Government is a special kind of Con¬ 
tract, the Social Contract; and it is a duty of men to 
conform to the Pules of this Social Contract, because it 
is a Duty to fulfil the Covenants of all Contracts. 

816. This view looks to the Bights of Man as 
Man; it recognizes the Pights of Government, not as 
anything Divine, or in any way different from any oth^ 
Rights; but simply as a necessary condition for the 
establishment of other kinds of Rights. 

8 1 7 . The adherents of these opposite views of 
Government—the Patriarchal System, and the Social 
Contract—have attempted to apply their respectiva 



110 rOLI’l'Y. [book V. 

Theories to existing forms of Government. But both 
the one Theory and the other require to bo much 
modified, before they can be made to agree with the 
circumstances of most of the States which history ex¬ 
hibits to us. 

818. In scjvrcely any age or nation, have men 
accepted their Government as an Existing Fact, with 
regard to which they had nothing to do but to obey. 
Tlio most absolute Governments of ancient and modem 
times have, in some degree, approximated to such a 
condition ; but even in these cases, there occur, from 
time to time, attempts to improve the Laws, revolutions 
which overthrow the Governors, and other manifesta¬ 
tions that men cannot be prevented from exerting their 
own judgment, and their own will, in shaping their 
own circumstances. 

819. Indeed, the image which, as we have said, 
is the standard illustration of this view of the nature of 
Government, itself suggests that Gbcdiencc cannot be 
unlimited .and interminable. For the child, when grown 
to manhood, though he may continue to treat with 
deference the commands of his p.arcnt, wilt yet have 
a will of his own ; .and will cl.aim a right of acting for 
himself, in a largo portion of his actions. The Piitri- 
archal view itself leads us to ask, when the children of 
the State arrlv<' .at the independence of manhood. 

820. Again: if we attem])t to derive National 
Government from a supposed Original Patriarchal Go¬ 
vernment, we fall upon other questions, which show 
how impossible it is to apply this Theory in its simple 
form. When the Patriiirch dies, upon whom does his 
power devolve? Upon the eldest son? or all the sons 
alike? or sons and daughters? or according to which 
of numerous other obvious Rules ? The choice among 
these Rules cannot bo determined by the Patriarchal 
Theory, in its simple form. Obedience to an elder 
brother, and th.at, continued through life, is not at all 
a part of the natural and necessary order of a family, 
as obedience to a parent is. Nor does any Rule, on 
this subject, naturally and necessarily flow from the 
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Theory itself. If, on the other hand, wo say that the 
Rule of Succession is determined by tacit or express 
Agreement among the members of the Society, we thus 
admit, to a certain extent, the opposite Theory of the 
Social Contract. 

821. Again: in the case of Usurpations and Re¬ 
volutions, such as have happened in every country, 
when the family line of the Governors is broken through ; 
are we to reject all the subsequent actual Government, 
as lot rightly derived from the Patriarchal System, and 
therefore wrongful ? Or are we to allow that long 
undisturbed Possession may obliterate the wrong of 
Usurpation? If we take the former side of the alter¬ 
native, the Patriarchal Theory is not applicable to any 
existing case of Government: for in all countries there 
h.avc bc'en Usurpations and Revolutions. If we take 
the latter side, we acknowledge a new element in the 
Right of Government, namely, long Possession, or Pre¬ 
scription j and we shall have to make this, in almost 
every case, the predominating element. 

822. Thus, the Patriarchal Theory cannot be ap¬ 
plied to actual Governments, without such modifications 
as render the Patriarchal Condition by no means the 
most important part of the Theory. And the same 
may be .said of the Doctrine of the Dh'me Ri<)ht of 
Government. For if we grant that the Rights of the 
Governors .are Divine, as resting upon the Will of God; 
we may still ask what Rights are included in the Rights 
of Governors, and in what persons these Rights reside. 
These questions arc in no degree answered, by calling 
these Rights, Divine Rights. To which wo may add, 
that there appears to be the same reason for calling 
the Rights of the Subjects, as those of the Governors, 
Divine. 

82.3. But the opposite Theory, that of the Social 
Contract, offers no less difficulty, when wo attempt to 
apply it to the greater part of actual Governments. 
For it is not true that, in any actual social condition, 
the circumstances of men, and the Rules which they 
obey, are those which have been determined by their 
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own Will.' In some of the cases, in which men have 
freely combined to found a new and independent Colony,, 
some approximation to this eondition may have oc¬ 
curred; but even in those cases, the relations among- 
the Colonists, and the Laws by which they are bouno, 
are determined, in a considerable degree, by their position 
in the States of which they were previously subjects; 
and take their course independently of the Will of in¬ 
dividuals in the Colony. And in the usual conduct of 
nations, it is not true thiit a man, by his own acts, 
determines all the circumstances of his social condition. 
Man is really, as those assert who borrow their illus¬ 
tration from the Family, bom, fostered, taught, and 
governed, with little or no regard to his own will. 
And even in respect to Civil Government, the greater 
part of the circumstances of a man’s condition exist 
before him, and independently of him: for example, 
the institutions, the laws, the customs, the character 
of the n.ation, in which he must share, and by which 
his own habits and .actions are mainly reguliited. And 
his Relation to the Government being determined by 
these External Facts, and not by himself, it seems to 
be a groundless and inapplicable fiction, to speak of 
that Relation as founded upon a Contract, to which 
he is a party. 

824. The Assertors of the Theory of a Social 
Contract have sometimes replied to this objection, by 
a further assertion; that a man, by continuing to live 
under a Government, after he arrives at manhood, gives 
his tacit consent to the Contract by which the Govern¬ 
ment is established; and is, therefore, bound by its 
Laws. But this answer leaves abundant room for other 
questions; as to whether such a tacit consent may 
reasonably be assumed; and if so, at what period, and 
under what conditions; and further and especially, what 
arc the terms of the asserted Contract? And, upon 
the answers to these questions, will depend all the 
important Doctrines which concern the Rights of the 
Governors, and of the Governed; and, the theory of 
the Social Contract, if it be retained in discussing these 
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questions, is little more than a form' of expression which 
leads to no peculiar results. 

825. The same may be said of the other forms 
of expression, which are used to convey the same views. 
Tlius if it be said that the Rights of Government must 
be regulated by the Natural Bighu of Man ; the ques¬ 
tion still recurs. What are the Naturjil Rights of Man ? 
We have already (412) stated, that all which have been 
called Natural Rights arc so far limited .and modified 
by the Laws of States, that they cannot be treated as 
universally Natural Rights. The Rights of Man, in 
each State, are determined by the Laws of the State; 
and although, as we have also attempted to show (418), 
Humanity requires that states and men should con¬ 
stantly endeavour to extend to all men the Cardinal or 
Primary Rights of Man, this Principle will, in a very 
small degree, aid us in determining the Duties of Sub¬ 
jects towards Governments. 

826. Thus the Theory of the P.atriarehal nature 
of Government is, both by the analogy of the Family 
itself, and by the univers^'course of human action, 
compelled to admit a Prinraple of Freedom ; and the 
Theory of the Social Contract must include family ties, 
established institutions, tradition, and assumed consent, 
as Principles of Order. Each of these Theories is drawn 
towards the other, in the attempt to make it correspond 
with tlie actual condition of nations. 

827 . But though the Doctrine of the Social Con¬ 
tract has no advantage over the rival Doctrine, as a 
Historical Theory, it may be a convenient form for 
the expression of Moral Truths. And this it may be, 
if we can answer satisfactorily the questions, which 
convey the objections to the Theory; namely. What 
are the terms of the Social Contract ? under what con- 
,ditions the consent of men to this Contract may be 
assumed? and the like. 

828. We must, however, recollect, that though 
we may find convenient modes of stating and discussing 
Moral Truths, by speaking of the Social Contract, as 
the ground of the Rights of Government; yet that, in 
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fact, Government has Rights which no Contract among 
the subjects could give. We have already (786) de¬ 
scribed these Rights as State Rights; and have shown 
that they cannot (in ordinary cases at least) be bestowed 
upon the Covemment by any agreement among tlx) 
individuals of which the nation consists; namely, tie 
Right to the National Territory; the Right of Makisg 
War; the Right of Capital Punishment; the Right 
of Imposing Oaths. These Rights are Articles in the 
Social Contract; hut they arc Articles such as no 
Contract amongindividuals under ordinary circumstances 
could contain. It is not because it is A Contract, 
but because it is The Social Conteact, that the Foun¬ 
dation Deed of Human Societies contains these Co¬ 
venants. 

We may now proceed to consider the Questions above 
stated: What are the Terms of the Social Contract? 
and the like. We may observe that English Writers 
very generally speak of the Social Compact instead of 
Contract, but in exactly the same sense. 


CltAPrER V. 

THE SOCIAL CONTRACT IS THE 
CONSTITUTION. 

829. Before we attempt to determine what are 
the Terms of the .Social Contract, since we are to use 
the expression for the purpose of expressing moral and 
political Doctrines, let us consider what D^trines it has 
commonly served to express. 

The most noted instance in which this Contract was 
referred to, was in the Vote of the Houses of Lords and 
Commons of England, which deposed James the Second, 
declaring that he had “ broken the Original Contract 
between king and people.” And this case exemplifies 
the purpose for which the phrase has generally been 
used in this Country; namely, to express that there are 
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cases in which the subject’s Duty of Obedience is 
annulled, and Resistance to the Governors becomes jus- 
lifiable. When this is alleged to have happened in 
consequence of some violation of liberty or justice by 
tlie Governor, ho is said to have “ broken the Original 
Contract.” And this phrase serves well to express, in 
a plain and forcible manner, the condemnation of the 
transgression, and the steps which it is held to justify. 

8.30. For the breach of a Contract is an offense 
on which all men look with hatred and anger; and 
when a Contract is broken, in a fundamental manner, 
by one of the parties, the Obligation of the other party 
to perform his share of it ceases. Those who have to 
speak for the People, want to say, that the King’s crimes 
have made Obedience cease to be a Duty of the People; 
and they cannot say this, in any more intelligible or 
plausible way, than by saying, that the King has 
broken the Origin.al Contract of King and People. 

831. But this language, when used as a justifi¬ 
cation of Resistance to the Governors by their subjects, 
has this disadvantage; that while it refers to general 
Rules of Law, it mtikcs one Party the Judge in their 
own case, which is against all Rules of Law. For if 
the People allege, against the King, a charge of Breach 
of Contract, they ought to bring the case before some 
Tribunal where justice 'may be done to both Parties. 
And if, before this is done, they resist the King’s 
authority, he may, with at least equal plausibility, 
charge the offense of Breach of Contract upon them. 
They may charge him with Tyranny, and he may 
charge them with Rebellion; and these charges are not 
made more intelligible by calling them Breaches of the 
Origin.al Contract. 

8.32. It may be of use to recollect here what was 
formerly said (317) of Cases of Necessity; of which 
Rebellion, justified by Tyranny, is one. We cannot lay 
down beforehand any exact moral Rules for such cases, 
nor is it desirable to do so. We have already said 
(316), that we cannot define the circumstances of Cases 
of Necessity, because they must be those in which a 
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good man docs not violate the general Rule without 
great stniggle and reluctance. For, (to repeat the ar¬ 
guments there used), if we were to define heforehand 
the conditions under which Resistance to Governors, 
and Rebellion, are proper, and were to give Rules for 
such cases; those who accepted our Rules would, 
when the occasion arrived, take the course of Resistance 
and Rebellion without reluctance or compunction; and 
even before the time came, would be inquiring whether 
they had arrived at a point where they might cast ofiF 
the Duty of Obedience and the Affection of Loyalty. 
And further, when these Ciises of Necessity arrive, men 
are not csilm and tranquil enough to apply Rules of 
action; and would, in practice, pervert any Rules which 
we would give. We cannot pretend to give a Formula 
for the justification of Rebellion; and the phrase of “the 
King having broken the Original Contract,” so far as it 
is merely a Formula, cannot be a justification; although, 
if there really bo a justifying necessity, this phrase may 
serve to express it. 

8.33. Since we are thus compelled to abstain from 
laying down Rules for Cases of Political Necessity 
which justify Resistance, it may be allowable to illus¬ 
trate, by example, the manner in which such cases arc 
to bo regarded. I will take, as my example, the writings 
of a very able man who considered himself compelled, 
by the necessity of the case, to join in the Resistance to 
Charles the First, namely, Philip Hunton. He wrote a 
Book “ On Monarchy in General; and the Monarchy of 
England in particular;" and in this, among other points, 
he treats of the question of Resistancp to the Monarch 
rendered necessary by his transgressions. He docs not 
employ the phraseology of the Original Contract Theory, 
which at that time had not become familiar. But he 
discusses the Question, which, in that or any other form, 
is one of extreme difficulty: Who is to be Judge when 
the Contract is broken ? As he states the question, it 
is,_ “Who shall be Judge of the excesses of the Sove¬ 
reign Lord in Monarchies of this composure?” that is, 
in Mixed and Limited Monarchies. In reply, he says, 
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that this cannot he the Monarch himself, for then you 
destroy the frame of the State, and make it absolute: 
since to hind a Prince to a Law, and to make him the 
Judge of his deviation from that Law, is to absolve him 
from all Law. Nor can the Community and their 
Deputies be the Judges in such a case; for then we put 
the Supreme Power in that body, and destroy the 
essence of the Monarchy: for the liuler is the immediate 
Minister of that Power to which he is accountable for 
his actions. “So that," he says, “I conceive, in a 
limited legal Monarchy, there can be no stated Judge 
of the Monarch’s actions, if there grow a fundamental 
difference between him and the community. But you 
will say," he adds, “ it is all one way to absoluteness 
to assign him no Judge, as to make him his own 
Judge.” Hunton answers, “I say not simply in this 
case there is no Judge: but that there can be no 
Judge legal and constituted within that frame of Go¬ 
vernment: it is a transcendant case beyond the provision 
of the Government, and must have an extraordinary 
Judge.” 

8.14. He then proceeds to deliver his own Judg¬ 
ment on such a case; which is this: “ that if the trans¬ 
gression of the Sovereign be of lesser moment, it is to be 
borne by public patience, rather than endanger the 
being of the State by a contention between the Head 
and Body politic. But if it be mortal, and such as, 
suffered, dissolves the frame and life of the Government, 
and Public Liberty; then the illegality and destructive 
nature is to be set open, and redress sought by Petition 
whieh failing, the author pronounces that “ prevention 
hy Itosistance ought to be.” But yet he once more 
repeats his cautions and preliminaries; “ First, that the 
case is such, must ho made apparent: and if it be 
apparent, and an appeal be made, ad contcimtiam 
gmeris humani, especially of those of that community, 
then the fundamental Laws of that Monarchy must 
judge, and pronounce the Sentence in every man’s Con¬ 
science; and every man, as far as concerns him, must 
follow the evidence of truth in his own soul, to oppose 
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or not to oppose.” This power of judging in such a 
case, he adds, implies no civil superiority in those who 
judge; being, not authoritative and civil, but moral; 
belonging to us, not as citizens, but as reasonable 
creatures. 

8.S5. I have made these quotations from Hunton, 
because it is desirable to show how far the struggles of 
mind of a conscientious man, in a particular case in 
which resistance to the Government seemed to become 
necessary, are removed from the familiarity and positive¬ 
ness with which llules of such cases, in the general form, 
are sometimes laid down, by writers on Morals. Ilunton’s 
judgment, that under the English Constitution resistance 
to the Sovereign might become necessary, has the more 
weight, liccause it is combined with a strong admiration 
of the “Architecture” of the English Constitution; 
“ whereof," he says, “ I must declare myself to be so 
great an admirer, that, whatever more than human 
wisdom had tlic contriving of it, whether done at once, 
or by degrees found out and perfected, I conceive it 
unparalleled for exactness of true policy in the world.” 
His grief at the necessity of discussing such questions 
is strongly expressed. “ O let no Son of this State,” he 
says, “ account it presumption in me, for putting in my 
judgment, and speaking that which I conceive might, 
if not remove, yet mitigate this fatal distomperaturo of 
our common Mother: at another time perhaps it might 
be censurable, but in this exigence, laudable.” 

836. We conceive, then, that Cases of Resistance 
to Government are Cases of Necessity; and as such. 
Cases for which no Rule can be given. The use of 
the phrase “ Original Contract” does not enable us to 
give any special Maxims on this subject. Still, as we 
have seen that the object of the Social Contract was to 
secure Order and Freedom, we may say that the Resist¬ 
ance may bo used when it is necessary to preserve the 
Order and the Freedom which are guaranteed by the 
Social Contract. 

This leads us again to inquire what the terms of the 
Social Contract are: but before we answer this question, 
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we shall consider another purpose for which this, or 
equivalent phrases, are employed. 

837 . Such phrases have, in modem times, been 
used in the Preambles of various Codes of National Law; 
and especially in the Prefaces to the Oon-stitutions of 
the States of North America. Thus the Constitution 
of New Jersey begins by declaring that “ All the Con¬ 
stitutional Authority ever possessed by the kings of 
Great Britain over their dominions was by Compact 
derived from the people, and held of them for the 
common interest of the whole Society.” The Consti¬ 
tution of Connecticut declares that “ all men, when they 
form a social Compact, are equal in Rights;” and the 
Constitutions of some of the other States have like ex¬ 
pressions. Now here it is plain that the word “ Com¬ 
pact” is employed in order to conciliate to the Law the 
regard of men fond of Freedom. The Lovers of Liberty 
can readily obey a Law which is a Comjiact among 
themselves ; though they would resist with indignation 
a Law imposed by another. And accordingly, the 
Laws, which are thus prefaced, are rigorously enforced, 
without exciting any discontent, among the freemen of 
North America. 

838. Now if, in these instances, we inquire what 
are the terms of the Compact which is thus spoken of, 
the answer will evidently be, that the Compact is the 
Constitution itself, of which wo have quoted the intro¬ 
ductory phrases. The written Constitutions of the 
rcsjiective United States, which thus begin by speaking 
of a Compact, by which Civil Society is held together, 
do themselves contain the Articles of this Compact. In 
these Cases, we have the Social Contract in a distinct, 
manifest, and compendious form. 

839. Further: it is plain that in these cases, the 
Social Contract, is not merely, like the “ Original Contract” 
referred to in the Act which deposed James the Second, a 
Contract between the King and People. Nor is it a 
Contract between the Governors and Governed; for the 
Governors, in such Constitutions, cannot be looked upon 
as a separate party. The Contract is a Compact among the 
Citizens in general, expressing the political relations of 
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each to each. It is a Contract between every man and 
all others within its compass. And accordingly, this is 
expressed in the Constitution of Massachusetts: “ The 
body politic is formed by a voluntary association of 
individuals. It is a Social Compact by which the whole 
people covenants with each citizen, and each citizen with 
the whole people, that all shall be governed by certain 
Laws for the common good." The Social Compact, 
that is, the Constitution, determines the Bights and 
Obligations, not merely of the Governors, but of all 
persons .and all Classes; at least so far as the Funda¬ 
mental Rules and Maxims of Rights .arc concerned. 

840. But since, in these States, the Terms of the 
Social Contract, concerning which we were inquiring, 
are to be found in the Constitution, we must, for the 
like reasons, look for the Terms of the Social Contract 
of any other State in its Constitution, that is, in the 
Collection of the Fundamental Rules and M<axims of 
Rights, and especially of Political Rights (754). For 
that the Constitution of any Country has not been 
authoritatively promulgated in a compendious written 
form, but is to be gathered from various Sources, in 
various forms, does not alter the nature of its obligation. 
If the Social Compact of New England be its Con¬ 
stitution, the Social Compact of Old England must be 
its Constitution. The Constitution is, in each c<asc, the 
Collection of Fund<amont.al Rules and Maxims of Bights, 
and especially Political Bights; in each case, it is the 
Common Understanding by which the Laws of Order 
and Freedom .are bound together. 

841. Thus the Social Contract, being the Consti¬ 
tution of the Country, is dififerent in different Countries, 
and in all, contains a groat number of Articles and 
Clauses. The Social Contract is not merely some one 
or two Maxims, respecting Protection, or Property, or 
Personal Liberty, or the like. It is a wide and complex 
collection of Arrangements and Provisions for defining 
and securing to men their Rights. The security of the 
Rights is the object of the Contract; the Contract itself 
is the Collection of Arrangements and Provisions. 

842. Moreover, if some one of these Articles or 
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Clauses be violated by any party, the Contract is not 
thereby annulled. For all the other parties, it is not 
even disturbed; and the party who is guilty of the 
breach of Contract is not necessarily to be punished by 
declaring the Contract void for him; but is to be judged 
by the rest of the community; and visited with penalties 
provided by the Constitution itself, if such there are; 
or else, if none are provided, is to be treated according 
to the exigence of the occasion. 

84.3. And this is the manner in which the Social 
Contract has been understood in this Country, even 
when it has been referred to in seasons of llesistance 
and Revolution. In the deposition of J ames the Second, 
though he was deposed as having “broken the Original 
Contract of King and People," still the Original Contract, 
which gave the Houses of Parliiimcnt, and the Magis¬ 
trates of the Land, their Authority, was looked upon as 
undisturbed ; and all parties, except the King, retained 
and exercised the powers of their Stations. The English 
Constitution, like that of Massachusetts, of which we 
have quoted the description (8.39), was held to bo a 
Compsict by which e<ach citizen covenants with the 
whole people, and the whole people with eiich citizen; 
and those who had adhered to their Covenants were 
still entitled to all the benefit of the Compact. 

844. This view of the Constitution of each Country, 
as a Comp<act among the citizens, by no means tends to 
diminish the reverence and affection towards it, which 
we have stated to be one of the Duties of a citizen (232). 
Even a common Contract is, to a moral man, an object 
of most c.arcful fidelity and respect; and to a religious 
man, an object of religious reverence; it is tacred. But 
the Social Contr.ict is not a common Contract. It is a 
Fundamental Contract, by which all the Rights of men 
are defined and secured, all the most important and 
dearest social relations protected. It is a Contract with 
the whole body of our Community, dictated by the 
universal voice, devised or assented to by all the wisest 
and best of our Countrymen. Whether it be the result 
of the wisdom of man, or of the wisdom of ages, that is. 
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of the good guidance of Providence, it has made our 
Country, and all that we value in it, what they are. 
Whatever were its origin therefore, the Constitution of 
our Country is a worthy object of our fidelity, reverence, 
and aftbetion. 

84.5. This also is recognized in the States of North 
America. Thus the Constitution of Rhode Island says: 
“ In the words of the Father of his Country (Wash¬ 
ington), we declare that the basis of our political Systems 
is the Right of the People to make and alter their Con¬ 
stitutions of Government: but that the Constitution 
which at any time exists, till changed by an explicit 
and authentic act of the whole People, is sacredly obli¬ 
gatory upon all.” And in accordiince with this feeling, 
the Members of the General Legislatures, and of the 
respective State Legislatures, and all Executive and 
Judicial Officers, swear to support the Constitution of 
the United States, and also the Constitution of their 
respective States. With what reverence and love the 
Constitution of England has been looked upon by 
Englishmen in general, it is not necessary to say. 

840. Thus, the description of tlie Constitution of the 
Country as its Social Contract, serves to express the 
Doctrine that all Members of the State have mutual 
obligations which they may incur heavy penalties by 
violating. It expresses this in such a manner as to 
conciliate the good-will and assent, both of the Lovers 
of Order and of the Lovers of Freedom ; and without 
any tendency to diminish the reverence and affection 
with which the Constitution is regarded. 

Before wo quit this subject, it may be proper to 
notice some of the objections which are sometimes urged 
against the Doctrine of the Social Contract. 
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Chapter VI. 

OBJECTIONS CONSIDERED. 

847. It is proper to consider the arguments which 
Paley has urged .against the Doctrine of the Social 
Contriict in his Moral and Political Philosophy, both 
on account of the currency and authority which that 
work possesses; and also, in order tliat we may tliereby 
further explain the ettect of the Doctrine; and may 
compare it with the Doctrine which he propounds as fit 
to supersede it, namely, the Doctrine that the foundation 
of Government, and of the Duty of Obedience to it, is 
Expediency. 

848. Palcy’s principal arguments against the 
Doctrine of an original Compact are: that such a 
Compact is not a Pact; and that if not a Fact, it is 
nothing: that if it were a Fact, yet that the Compact, 
as it affects the genenations .after the origin, can be 
of no force, because the subjects of States in our 
genenation are not conscious of such a Compact, and 
have had no liberty of assent or refusal with regard to 
it. 

849. To the first objection, we reply, that even 
if the Original Compact of Society be not a Fact, 
it by no means follows that the Concej)tion of such 
a Comp.act, as the Result of J^’acts, and the Source 
of Duties, is of no v.aluc. There .are several such 
conceptions which though, not historical facts, arc 
appealed to by moral and political writers, as valuable 
moral realities. When we say th.at the Governors 
are Trustees for the benefit of the Governed, or that 
all Property is a Trust for the benefit of the Community, 
it might in like manner be objected, that no Deed 
of Trust was ever executed in such cases, and that 
Kings reigned, and Proprietors held their possessions, 
before any such views were taken of their tenure. 
But still, the doctrine that Sovereignty and Property 
are Trusts, is held by Moralists to be highly important; 
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and is the source of Moral Maxims which cannot bo 
so distinctly conceived, or so clearly expressed, in any 
other way. And in like manner, the Doctrine that 
men are held together in Society by a Compact, even if 
we cannot point to any event, recorded or conjectural, 
as the Original Transaction by which the Compact was 
made, may be a very important and necessary moral 
and political Reality. And it is so; since? it expresses, 
in one phrase, the mutual relations of the Governors and 
the Governed, and of all classes one with another; the 
reciprocal Character of their Rights; the possibility of 
the obligations of one party ceasing, in consequence of 
some act done by another party; the Duty of fidelity 
and respect to the Constitution; and the condemnation 
of those who violate or disregard such Duties. 

850. But wo reply further: that the Original 
Compact is a Fact, if we accept, as the terms of the 
Compact, those I'rinciples of Polity, those fundamental 
Political Laws and Maxims, which have been generally 
accepted and ajiproved in all ages of the history of the 
Country; and which, though occasionally forgotten or 
transgressed, have constantly resumed their authority, 
when the influence of force or party interest was removed. 
The aggregate of snch Laws and Maxims, in other 
words, the Constitution of the country, is a Fact; and 
has always been so regarded; not by theonitical writers 
only, but by men accustomed to deal with Facts; by 
lawyers, statesmen,' and Englishmen of all classes. 
Whatever doubts may exist, with regard to some of the 
Rules and Maxims so asserted, it is plain that such a 
set of Principles have, as a Fact, existed in the Collective 
Mind of the Country; as appears by the Constitution 
having grown out of them. And if it be urged, as an 
objection, that the maxims which make up the Consti¬ 
tution have been adopted in succession, as the result of 
struggles between conflicting parties, and different Classes 
in the State; we reply, that this is so far from showing 
that tlierc is no Social Contract, that it gives to the 
result still more the character of a Contract; for in other 
Contracts, also, it constantly happens, that each party 
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to the Contract recodes from its original claims; and the 
conditions of the Contract are different from the preten¬ 
sions put forwards on cither side, in the course of the 
negotiations. 

Tlic Social Contract therefore, which we assert as a 
moral Doctrine, is not to be rejected because it is not a 
F.act in the sense in which the objector requires it to be 
so, namely a single Historical Fact; and it is a Fact, so 
far as is requisite for the purpose of its being a true 
Moral Doctrine. 

851. But it is further objected by Palcy, that the 
Doctrine of a Contract is false and useless, bcciiuse men 
in general have not actually given their consent to the 
fundamental Rules of the Government under which they 
live, and have had no opportunity of giving or refusing 
such consent. 

852. In order to determine how far this objection 
is valid, we must consider what the analogy of Contracts 
in general teaches us, with regard to consent which may 
bo supposed or implied, though not actually given. 
Now on tliis subject, we have not the smallest need to 
follow any other teaching than that of Palcy himself, 
in order to .assert an Original Contract. In speaking of 
the Administration of Justice, he says, '■‘The law of 
nature, founded in the very constitution of human 
society, which is formed to endure through a series 
of perishing generations, requires that the just engage¬ 
ments a man enters into should continue in force beyond 
his own life; it follows that the j)rivate Rights of 
])crsous frequently depend upon what has been transact¬ 
ed in times remote from the present, by their ancestors 
or predece.<sors, or by those under whom they claim, or 
to whose obligations they have succeeded. ’’ But this, 
which he hero asserts of primte Rights, may, with 
exactly the same reason, be .assorted of puhlic Rights. 
Public Rights and Obligations, no less than private, 
may depend upon what was done by our predecessors, 
and upon their Rights and Obligiitions. And the 
examples which he oilers, further show this. They are 
such as these; the questions which arise between Lords 
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of tho Manor and tliolr Tenants; between the King and 
those who claim Royal Franchises; questions of Tithes; 
and the like; which, as he says, depend upon ancient 
Grants and Agreements. “The appeal,” he adds, “to 
those grants and agreements is dictated by natural 
equity, as well as by the municipal law.” This is 
asserting, in the most decided and extensive manner, 
that the ])rcsont generation are bound by Contracts to 
which they have given no actual consent. But further; 
he asserts this, even of mere hypothetical Contracts. 
“Concerning the existence,” he .says, “or the conditions 
of such Old Covenants, doubts will perpetually occur, 
which give employment to the Courts of Law*.” But 
having taken the ease in which the present generation 
are required to allow themselves bound by ancient 
Contracts, of which tho existence or the meaning are 
doubtful, does he declare the supposition of such Con¬ 
tracts to be absurd or useless ? By no means. On the 
contrary, he assigns this as a reason (among others) why 
the general precepts of Morality are not sufficient guides 
for the business of life, without our having Courts of 
Justice besides. And for tho like reasons, and in the 
same manner, wo maintain that tho general Principles 
of Political Morality, whether we state them as Order, 
Liberty, and Justice, and the like, or with Palcy, as 
Expediency, are insufficient to ])oint out tho boundaries 
and the force of political Rights and Obligations, without 
referring to a Court of Natural .Jurisprudimce, which 
deals with these as the Conditions of an Ancient 
Covenant, to be made out by a calm estimate of the 
evidence which Jiaw and History oftcr us. 

8.'j3. We have stated it, .as among the advantages 
of the Doctrine of a Social Contnact, of which the terms 
are tho Articles of tho Constitution, that this Doctrine 
harmonizes well with the love and reverence for the 
Constitution which arc among our Duties. Aud accord¬ 
ingly Paley, while ho is rejecting the Doctrine, rejects 
also these Duties. He says, truly, that the original 

• Paley is, in this part of his work, speaking of the necessity of 
Courts of Law. Book vi. chap. 0. 
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conditions of the Social Compact are understood to be 
the fundamental laws of the Constitution. lie rejects 
the notion of such fundamental laws, as having any 
peculiar force; and speaks with slight of those who 
“ascribe a kind of transcendental authority or mysterious 
sanctity to the Constitution, as if it were founded in 
some higher original than that which gives force and 
obligation to the ordinary Statutes of the realm, or 
were inviolable on any other account than its intrinsic 
utility.” Now the persons who have ascribed an 
exalted authority to the English Constitution, have 
spoken of it with reverence, and have defended it as 
inviolable, are all the greatest statesmen, lawyers, and 
patriots, who have adorned this country; and in propor¬ 
tion to their ability, their legal knowledge, and their 
patriotism, they have been copious, earnest, and pointed, 
in appealing to the princijdcs of the Constitution as 
something of paramount authority and value. They 
have ascribed to the Constitution, not so properly a 
“mysterious sanctity” which Paley speaks of, as a 
moral sacredness: and we have seen the Americans, in 
the midst of their most emphatic assertions of their 
liberty, have done the same thing. When a writer 
is thus led by his doctrines to s))eak contemptuously 
of tlie emotions of moral reverence and attection which 
have thus prevailed for generations, in the nation and 
the race, he cannot be, to them, a moral teacher; and 
as far as he gains their attention, ho can only perplex 
them. If we are to accept a doctrine which tells us 
that no special reverence and authority belong to the 
Constitution, we must suppose all our })ublic Jurists, 
from Eortescue and Coke to Blackstonc and Burke, 
to have had confused and superstitious notions of the 
English Government. And if the study of English 
Law and History leaves so wide a space for practical 
errour in its most diligent students, we can have little 
trust in the permanence of any new doctrine on such 
subjects. 

854. There are two other objections urged by 
Paley against the Doctrine of an Original Compact;— 
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That if such be the ground of Government, despotic 
Governments can never be changed or mitigated, because 
Despotism is in the Compact, and the Subject is bound 
by it; and thus in this Theory, recourse to arms for the 
sake of a better constitution cannot bo justified:—and 
again. That since every violation of the Compact destroys 
it, this Theory offers ready arguments for reposing 
obedience to Government, and “ has in fact always 
supplied the factious with a topic of seditious declama¬ 
tion. ” 

85.0. To the first of these objections, we reply, 
that the Laws of no State allow the citizens to have 
recourse to arms for the sake of bettering the Constitu¬ 
tion ; that our Morality does not give Precepts for such 
armed attempts .at improvements; and that a system 
of Morality which lays down, for the citizens of States 
in general, rules contradicting the Laws, cannot be fit 
for the gencnal guidance of mankind. If an English 
Moralist might go into any State which he deems 
Despotic, and preach to the citizens the duty of better¬ 
ing the Constitution by fin armed insurrection, English 
morality would be rejected by the Moralists of all other 
countries, as inconsistent with Order and Humanity. 
Not that we allow that despotic •governments are never 
to be improved; but they are not,’as a general Rule, to 
be improved by armed insurrections, but by improving 
the condition of the peoiilc; by promoting the moral and 
intellectual culture of the Governed and of the Governors; 
by strengthening all the elements of the Constitution 
which contains a germ of Liberty; (for almost all Go¬ 
vernments, however despotic, have such elements). By 
such courses, despotic Governments, and all Governments, 
may be improved, without any contradiction of the 
Social Compact. For the Social Compact, according to 
all moderate interpretations of it, is not an unchangeable 
Rule; but is capable of modification from age to age, 
by constitutional proceedings; changes so produced be¬ 
ing understood as changes in the terms of the Compact, 
made with the consent of the parties. In the progress 
of improvement, violence and resistance may occur; yet 
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violence and resistance can never be justified as results 
of general Moral Rules, but only as the resource in a 
case of Necessity which forms an exception to general 
Rules. 

{WG. As to the objection that the Doctrine of a 
Social Contract oilers, and has supplied, ready arguments 
for Sedition, this is no more than inevitably belongs to 
every doctrine which recognizes Civil Liberty as an 
important object. If every obnoxious proceeding of the 
Governors of a State may be represented as a violation 
of the Social Contract, it may also bo represented as a 
violation of Natural Justice; and in whatever manner 
the consequences of Natural Justice are described, the 
description may be used as a means of inflaming seditious 
dispositions. 

8.57- It is by no moans true, that the Doctrine of 
the Social Contract has especially used for purposes 
of sedition or rebellion. When it was brought into 
prominence at the Revolution in 1()88, it w.as used to 
justify resistance to the Sovereign in a case of necessity, 
and not as a general Rule. Those who, in modern times, 
have most freely urged the Right of Resistance to the 
Govcrmiicut, though they may h.ave occasionally spoken 
of a Social Contract, have not really applied the Doctrine. 
They have not usually dwelt upon any special transgres¬ 
sion of the Governor, .as a violation of the Compact 
dissolving its tie; b)it have commonly denied .and derided 
the authority of those .ancient Laws .and Maxims in 
which we read the Contract. 

808 . How far the Doctrine of an Original Contract 
is from being “captious and unsafe,” as Palcy c.alla it, 
may be seen by the mode in which its adherents in this 
country have employed it since 1688 . One of the most 
prominent of the occasions on which this w.as done, was 
the prosecution of Dr. Sacheverell for seditious doctrines 
in 1710 , the prosecution being m.anagcd by the leaders 
of the House of Commons. These managers all took 
occasion to spc.ak of the Foundations of Government; 
and they all agreed in putting forward, in the most 
distinct and emphatic manner, the doctrine of an Original 

VOL. II. F 



130 POLITY. [book V, 

Contract. It may suffice to quote one of them. “The 
nature of our Constitution,” said Mr. Lechmere, “is 
that of a limited Monarchy, wlierein the supreme power 
is communicated and divided between Queen, Lords, 
and Commons, though the e.vecutive ])owcr and admi¬ 
nistration he wholly in the crown. The terms of such 
a Constitution do not only suppose, but express, an 
Original Contract between the Crown and the People; 
by which that supreme power was, by mutual consent, 
and not by accident, limited and lodged in more hands 
than one. And the uniform preservation of such a 
Constitution for so many ages without any fundamental 
ehange, demonstrates the continuance of the s.ame Con¬ 
tract. The consequences," it is added, “of such a form 
of Government are obvious. The Laws arc the Itulo 
for both; the common measure of the ))0 wer of the Crown 
and the obedience of the Subject.” It was added, that 
“if the executive part endeavours the subversion and 
total destruction of the Government, the Original Com¬ 
pact is broken, and the Right of Allegiance ceases: tluat 
j)art of the Government thus fundamentally injured hath 
a right to save or recover that Constitution In which it 
had an original interest.” But such a breach of Contr.act 
is not contemplated as a general or ordinary case; but 
as an extreme case; a case of necessity; a c.ase about 
which no rules can be laid down, and which can never 
be drawn into precedent, except in a case of the like 
necessity. The doctrine of the Original Com])act, j)ut 
forwards in this case by Lord Somers and all the most 
zealous lovers of liberty of the time, showed no traces of 
the seditious tendency which Paley ascribes to it. 

859. Burke (juoted these passages at a later period, 
in his “Appeal from the New to the Old AVhigs,” in 
order to show that the lovers of freedom in England 
had always asserted the cause of freedom in this measured 
and b.alanced manner, and thus to justify his own con¬ 
sistency in doing the same. And he himself, also, refers 
to the Social Contract as the Ifouiidation of Government. 
Thus he describes the succession of the crown as “derived 
from an authority emanating from the Common Agree- 



CH. VI.] OBJECTIONS CONSIDERED. 131 

incnt .and Original Compact of the State, eommwni 
sponsione reipiihlica’,; and as such, binding on the king 
and people too, so long as the terms arc observed. ” 

IKK). Tlic absence of .any tendency to foment 
sedition or rebellion, in the Doctrine of the Social 
Contract, will further appear if we compare it, as 
Burke did, with other Doctrines which prevailed at 
the time of the French llcvolution; .and which repre¬ 
sented the People as the source of Political Power. To 
this representation, Burke replied, that if by “The 
People” be understood the mere assemblage of individuals 
without any social organization, laws, or magistrates, 
the term describes soinething so vague, obscure, and 
arbitrary, th,at no intelligible pro])osition can bo asserted 
conconiing it. “The Pco])le,” so understood, has no 
mc.ans of collecting or delivering its convictions and 
intentions: it has no Rights, not even a Right to the 
soil on which the individuals happen to be living. An 
assumption is commonly made, by those who thus put 
forwards “The People,” that tlie numerical in.ajority 
of the Peo])lc are to act for the whole: but the assump¬ 
tion that .a numerical majority of ,an assemblage shall 
decide or choose any thing, is altogether arbitrary. The 
Rule of a majority governing a minority, is a creature of 
civil society, not the origin of it. The Rule is entirely 
artificial; is learnt mdy by early training; and when 
ajrplied, is applied with arbitrary limitations; for instance, 
with the exclusion of women and children. A far more 
natunal course of action, for a rude n.ation, is to follow 
their Natur.al Aristocracy;—those whom tbeir cb.aracter, 
and propi-rty, and hLst(jry, and h.abits, and education, 
have m.adc most fit to lead, and have dispo-sed others to 
follow them. 

3(51. Thus the doctrine, that Politic.al Power is 
bestowed by the People, cannot be realized without 
assuming some orgauiz<ation n.atunal or arbitrary. In 
order to bestow power, the People must have some mode 
of assembling, debating, and voting; .and this is, to have, 
to some extent, a Government, for the form of which we 
still have to find reasons. If we resolve the nation into 

f2 
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its counties, or its parishes, we shall still have to give 
reasons for the boundaries which we thus draw, and for 
the officers whom we assume to exist: and our reasons 
will necessarily be drawn from history and usage, not 
from the choice and will of the existing individuals. 
And thus wc are brought, in the partial dements of any 
possible national .act, to conventions which must govern 
men, though not made by themselves, but transmitted 
from previous generations. And thus, if wo reject a 
National Soci.al Contract, such as we have spoken of, 
namely, an historical Contract, into which we arc horn; 
we are driven to a Provincial or Parochial Contract of 
the same description. And if we were to reject these 
conceptions as artificial, we should resolve society into 
Families, in which men unavoidably exist under relations 
into which they are horn, and which they luave not se¬ 
lected by their will; and which yet ini])ly both obligation 
and duty. And thus the Concejjtion of “the People” 
.as the Source of Covornment, in order that it m.ay he in 
any degree distinct and applicable, must be moulded into 
form by means of the two Principles which we have 
stated as tlie grounds of Rights and Obligations; the 
Relations arising from circumstances of Birth; and Re¬ 
lations which arc of the nature of Contract. 

832. H.aving considered the objections commonly 
urged against the Doctrine of a Social Contract, I shall 
make a few Remarks on the assertion that the sole foun- 
d.atiou of Government is Expediency, or Utility:—that 
Government is to be upheld solely on the ground of the 
Benefits and Advantages which it produces to men. In 
reference to the latter statement, wc may assent to it, 
with this explanation, that if we are to support Civil Go¬ 
vernment on account of the Benefits it confers, the nature 
of our sujjjiort must correspond with the mature of the 
Benefits: as the Benefits are moral Benefits, the support 
must include mor.al Affections. The Benefits which Civil 
Government confers upon men (if that expression is to 
ho used) arc, that it is the Source of Order, Freedom, 
Justice; the necessary condition of Rights, and therefore 
of Duties and Virtues. That anything is the source of 
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these Benefits, is certainly abundant reason for supporting 
it; and so long as the nature of the Benefits which Civil 
Government produces is home in mind, we may be content 
to say that it depends for its claims upon these. We 
have endeavoured to show that it produces these Bene¬ 
fits by being of the Nature of a Contract among men; 
but whether this be .assented to or not, it may suffice 
for our mor.al reasoning, if Govcnimcnt be regarded as 
the necessary Condition of all Duty and all Virtues. 

86.3. In this sense, we might also allow that the 
foundation of Government is its Expediency, or its Uti¬ 
lity. But .as we have alrciidy said (459), when men 
rest their approval of any general rule or principle on its 
Expediency, or its Utility, they commonly mean to put 
out of .sight all difierenccs in the value of the objects for 
which things arc expedient or useful. When a man 
says that it is expedient to speak the truth, we suppose 
that he considers truth and lying to differ only in being 
more or less expedient. Now this mode of speech 
cannot satisfy the purposes of Morality. We cannot bo 
content to say that we support Civil Government for 
its Expediency, when we mean that we reverence it as 
the necessary condition of man’s moral being. Wo can¬ 
not be satisfied to talk of the Utility which results from 
the existence of Government, when in our notion of 
Utility, we must include. Order, Freedom, and .Jiistice. 

864. 'rhe unsatisfactory effect of the langu.ago 
applied to this subject by Paley is, I think, generally 
felt. For instance, when ho discusses the Question of 
the Right of Resistonco to Govcniment, ho expresses 
himself in a mode which has startled most of his readers. 
On this question, his sentence is: “That the established 
government is to be obeyed so long as it cannot be resist¬ 
ed or clianged without public inconvenience, and no 
longer.” And he adds, that, to the question, “Who 
shall judge?” on this subject, “The answer is. Every 
man for himself.” 

86.5. This decision must be understood to reject, 
as mistaken feeling, all affection towards the existing 
Constitution of the Country. All loyalty to the sove- 
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reign, and affection towards the other Governing bodies, 
can only be impediments in the way of forming this 
judgment, which every one is called upon to form, 
whether the Government may not bo resisted or changed 
without pujjlic inconvenience. The condemnation with 
which both law and common opinion regard Faction, 
Sedition, and Treason, can have no j)laco in the bosom 
of a consistent Moralist of this school. Such a one 
would rather bo led by his views to deny tliat there 
was any harm in Sedition and Treason; since these might 
bo necessary means of attempting improvements. There 
may be always ground to hope advantage from change; 
and those forms of attempting it which the law calls 
Sedition and Treason, may be natural results of a wish 
to promote the public convenience; and therefore, even 
if errours, are no proper objects of indignation. 

306. It is true, that Paley and his followers do 
not really draw, from their doctrines, such conclusions 
as these. They assert Expediency as the sole basis of 
the Rights of the State, and of the Ohligations of the 
Citivxjn; but then, they assume Expediency to be a 
snflicient ground of strong love for existing expedient 
things: and of strong condemnation of those who attempt 
to change them for things less expedient. Though 
professedly so open to proposals of change, they really 
cling with affection to tlie claims of usage. And though 
deriding the value set ii])on the Constitution by others, 
Paley is often led to refer to it himself as an important 
subject of consideration. 

367. Thus, he says, in speaking of his doctrine of 
Resistance to Government, “Not every invasion of the 
Subject’s rights or liberty, or of the constitution; not 
every breach of promise or of oath; not every stretch of 
prerogative, abuse of power, or neglect of duty by the 
chief magistrate, or by the whole, or any branch of the 
legislative body, justifies resistance, unless these crimes 
draw after them public consequences of sufficient magni¬ 
tude to outweigh the evils of civil disturbance. ” And 
again, as a reason for especially resenting and punishing 
violations of the Constitution, ho urges that “a well- 
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known and settled usage of governing affords the only- 
security against the enormities of uncontrolled dominion.” 
Here, the Constitution is become a valuable reality. 
In the same manner Palcy, after he has said that “ an 
act of parliament can never be unconstitutional, in the 
strict and proper acceptation of the term,” as if startled 
by the hardihood of his own assertion, adds; “that in a 
lower sense it may; viz. wlien it militates with the spirit, 
contradicts the analogy, or defeats the provisions of the 
laws made to regulate this form of government.” This 
spirit and this analogy form a large part of what has 
.always been understood by the Constitution. 

8(18. The s.amo thing may be noticed in other 
passjigcs. Thus Paley .asks, “Why is a Frenchman 
bound, both in law .and conscience, to submit to many 
things to which an Englishman is not obliged to submit?” 
lie replies, “Bec.ause the same act is not the s.amo 
grievance, where it is agreeable to the constitution, and 
where it infringes it.” “And this,” ho adds, “is suffi¬ 
ciently intelligible without a Social Comp.act.” But 
when he thus explains tlio case by reference to the 
Constitution, and to the wrong inflicted by its violation, 
he approaches very near to the meaning and the langu.agc 
of those who hold the Doctrine of a Social Compact 
expressed in tho Constitution of the Country. 

8()!). Indeed, we may rcm.ark in general, that in 
Palcy’s mode of treating moral questions, .although 
Expediency is proclaimed as the basis of .all Duties, 
Obligations, and Rights, yet that when these asserted 
results of Expediency have assumed the forms of Duty, 
Oblig.ation, and Right, they are forthwith represented 
as the occasion of aflcctions and sentiments which it 
would, by most persons, bo reckoned .absurd to found 
upon Expediency .alone. The earnest love of what is 
right, and indignation at what is wrong, are professed 
by the discijdes of P.aley, as feelings in which they, 
no less than any other men, have a share. Yet how 
stnangc does the description of these feelings sound, when 

translated into the proper phraseology of the school;_ 

when they are called the “ earnest love of what is expo- 
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dicnt,” ami the “indignation at what is inexpedient.” 
The insiifliciency of the notion of Expediency, as a basis 
for moral affections, and moral sentiments, proves that 
it is not the true basis of Morality. And this further 
appears, by the mode in which it is employed by its 
assertors. While we read Paley’s pages, we find, that 
when he comes to particulars, the things which he treats 
as Realities, and by reference to which he discusses 
special cases, are the things which he has rejected in his 
general discussions;—Constitution, Supposed Ancient 
Covenants, Established Usage, National Rights; while 
the Ex[)ediency, which is asserted in general as contain¬ 
ing the essence of moral and political philosophy, is put 
out of sight as an element of discussion, and becomes 
merely an occasional form of expression. 


Chapteb VII. 

NATURAL PROGRESS OF GOVERNMENT. 

870 . Civil Government exists as the necessary 
condition of man’s moral being. It combines the con¬ 
ditions of Order and Freedom; and corresponds to its 
Idea the more completely, in proportion as it more 
completely rcali/Ass tho.se conditions. In the history 
of different nations, we may discern various successive 
steps towards these combined conditions of Order and 
Freedom; and some of these steps it will be proper hero 
to notice. 

In the earlier kinds of Government which prevailed 
in human Society, Order was the leading character, and 
was regarded as their main purpo.se. Man had to learn 
and practise Obedience to Rules, before he could learn 
to use his Freedom. The first form of Obedience, is 
Obedience to Parents: the first kind of Government, is 
the Government of the Family. When, by the growth 
'-nnpporlinor venerations, the Government of tho ori- 
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ginal Family became the Government of many Families, 
there came into existence the Patriarchal State, in 
which the Supreme Authority resided in the Partriarch, 
the Head of the Original Fiimily. And when the 
Original Patriarch died, the habit of filial obedience was 
retained, and the obedience transferred to the new head 
of the complex family, however selected. In this kind 
of Government, wo hardly see Freedom as a distinct 
element: for Freedom of thought is so subdued by 
Filial Reverence, that it hardly appears as a Principle 
of action opposed to Rule. Yet under the Patriarchal 
Rule, wo may suppose the members of the Family to 
have their distinct Rights of Personal Security, Pro¬ 
perty, Contract, Marriage. And if any wrong were 
done by one member to another, the Patriarch would be 
the natural Judge; he would detennine who was the 
wrong doer, and pronounce the sentence of redress or 
punishment, according to his judgment of the equity of 
the case; or it miglit be, according to express Rules 
which ho had promulgated among his children for their 
guidance. 

371 . By the migrations of men in the earliest 
times, the original families of mankind were sej)aratcd, 
and settled in various parts of the earth’s surface; they 
were divided into races; the races were .again separated 
into nations, tribes, clans. These n.ations acquired a 
property in the territory which they occupied; it may 
be, .according to the appointment of the Patriarchs of the 
race, dividing the Land .among their descendants; or it 
may be, by a scries of mutual agreements between the 
heads of neighbouring tribes, like what is recorded of 
Abraham and Lot (Gen. xiii. 9): If thou wilt take the 
left hand, then T will go to the right; or if thou depart 
to the, right hand, then I will go to the left. The heads 
of tribes and clans, and other persons also, might, in 
such a state of things, acquire wealth in cattle, and 
food, and raiment, and orniiments, and other objects 
of desire; and might have m.any followers and servants, 
obedient to them, because dependent upon them for 
subsistence or enjoyment. The Natural Rulers of men. 
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in such .a state, would bo those in whom the rem¬ 
nants of the Patriarchal Authority were supported by 
the inheritance of a large portion of the Patriarchal 
possessions. An Aristocracy of Birth and Wealth 
combined, would be the Government of Nations in such 
a Condition. 

872 . In such a kind of Government, however 
little Freedom poor and common men may possess, tho 
Chiefs have considerable Freedom to act, and means of 
manifesting the differences of character and ])urpose 
which prevail .among men. The chief of one tribe m.ay 
make war upon the chief of another: they may lead 
their followers to battle; m.ay show courage, skill, 
energy, sagacity, pcrserverancc in war. One Chief m<ay 
be a CoiKjucror of many others. lie m.ay, by his 
actions, excite fear, admiration, and enthusiasm. lie 
m.ay be regarded as a Hero ; .and tho empire over men's 
minds which he thus .acquires, may make them submit 
to him, .and obey his Commands. In this c.ase, the 
Government may be termed Hero Sway. And this 
Sway may be acquired, not merely by success in war, 
but by any of that superior power in overcoming great 
difficulties and executing great designs which subju¬ 
gates the minds of other men. 'j'hosc who arc subject 
to such Government are not free; they are, as it were, 
fascinated, and their obedience is a kind of Worship. 

87 .'!. Such Government therefore cannot unfold 
the moral nature of man. For this purpose the opposite 
Principle must he called into action. In order that 
man may be a moral agent, he must not be subjugated 
and fascinated, but freed and enlightened: ho must bo 
governed and directed by something, not because he does 
not undcrstanel it, but because he does. He must be 
directed not by mere external Will, but by intelligible 
liule. He must obey, not a creature of superhuman 
power, but tho dictates of our common Human Reason. 
The Reverence for Ideas must take tho place of tho 
Worship of Heroes. 

874 . It is only when Government assumes this 
character, that it becomes fitted for man. Man, when 
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his moral faculties are awakened, requires that his 
Government bo just; and submits to it willingly, in 
proportion as he sees embodied in it this Idea of Jus¬ 
tice. He is not satisfied to he ruled by a Hero, except 
he be also a just Jmhje: lie must have not merely 
Commands which all obey, but Laws which all observe. 

370 . B<it neither is men’s Conception of Govern¬ 
ment satisfied by the abstract Idea of Justice, admi¬ 
nistered so far as its liiilcs are universal. In the actual 
world, we never ean have the Idea liberated from the 
F.act. The 1 listory of man, as a series of faots, must bo 
combined with this conception of Justice, as the rule of 
his moral being, ’riicre will still remain the tr.aces 
of the original tribes of men, and of the aetions of the 
Heroes who conquered their lands, or founded their 
cities, or ordained their mode of life. Their Langu.agcs 
will hear the marks of the di.stinctions thus introduced 
among them. Men arc divided into Nations; each 
Nation has its Speech, its History, its usages, its Laws, 
its National Character. 

37l>. A Nation requires not merely to have Justice 
administered, but also to act as a Nation. It must have 
.a Governor to act for it; to foresee, design, execute, on 
the jiart of all; as well as to keep each from wronging 
each. If it be governed by Judges only, it will ask for 
a Kitiff. 

The King represents the Nation, both as to Facts and 
Ide.as. He exercises the AVill and Power of the Nation, 
and .acts its jiart in History; and he is also the Source of 
Justice, the Preserver of Order, the Assertor of Rights, 
the Punisher of Wrongs. 

877- But within the nation also there may remain 
traces of ancient actual distinctions; which the national 
union, though it has comjuchendcd and superseded, has 
not obliterated. Ancient conquerors and heroes, and 
rich and historical families, may have their successors; 
who continue to retain a portion of the ascendancy 
over men’s minds which belonged to Patriarchs and 
Heroes at earlier periods; and may also have power 
from their present wealth. These Nobles form a Natural 
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Aristocracy in the Nation. There may he several 
Ranks and Conditions of persons. The individuals of 
a Nation are thus distinguished variously as Noblemen 
and Common men, Patricians and Plebeians, Rich and 
Poor, High and Low. But in almost every Nation, 
there is to some extent or other this Difference of Con- 
ditiom, or Classes. 

This Difference of Conditions will enter into 
the consideration of questions of Right between the 
members of the Nation. For the Definitions of Rights 
of all the Citizens are necessarily historical facts; namely, 
the historical facts which have established the differences 
of which wo have just spoken. The same scries of facts 
which has made one field belong to Cains and the next 
to Titius, has made Cains a Patrician and Titius a 
Plebeian. 

879 . This difference of Ranks is accompanied with 
a difference of Political Rights. The history which has 
produced Patricians and Nobles, has also, in general, left 
them some portion of the ])ower of Aristocracy. They 
have some share in the Government. The Government 
is compounded, variously in various countries, of Aris¬ 
tocracy and Monarchy. 

880. Although the King is, as we have said, 
conceived as the representative of Justice and Order, 
and the assertor of Rights, the ])erson who is at any 
time King, becomes so by the course of historical facts, 
and not by any process which makes him necessarily 
conformable to the Idea of a King. As a nnitter of 
fact, he may be unjust in his judgments between his 
Subjects, and in bis actions towards them. He may 
take advantage of their h<abit of obedience, for his own 
personal gratification. Or he may act, on the part of the 
nation, in a way which docs not at all represent the will 
of the nation. lie may wish to use its power for war, 
when all his subjects wish for peace; or may neglect the 
defense of the Country, or the administration of the 
Laws, or any other National Obligation. 

881. In the Cases in which any portion of the 
government remains in tho hands of any other part 
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of the nation, as the Elders, or the Nobles, this portion 
may be used by them, on the part of the Nation, for the 
purpose of preventing that neglect of the National Obli¬ 
gations, or Violation of Personal Duties, which tlie 
King would otherwise have committed. If, for instance, 
there be a Senate, without whose consent the King 
cannot make war or peace; or by which unjust Judges 
can be punished; such a Senate will be a Ctmch upon the 
power of the King. It will balance, in some measure, 
ins authority; and may tims prevent the results of 
unjust intention or perverse will in him. 

H82. The Senate arc in the Condition, both of 
Governors, and Governed; they .are subjects of the 
King, and Rulers of the People. For them, the Govern¬ 
ment combines the conditions of Order .and Freedom, .at 
le.ast to some extent; for they are, in some rcsp(x;ts, not 
only free to act for themselves, but also to .act for others, 
and to exercise a sh.are of command over others. I'hcy 
arc not irresistibly controlled by the will of the King, 
for they have a power of resisting it, .and even, in some 
degree, of controlling it. 

Hll.'l. Put the People, who are thus subject to the 
King and the Senate combined, arc they free agents, 
such .as their inortil nature requires them to be ?—If tlu^ 
sway possessed by the King and the Senate be exercised 
mildly and temperately, the People m.ay be, for a long 
time, free, so far as almost all the purposes of Morality 
require. Under the paternal sway of good and kind 
men, acting without check, as King and Senators, the 
subjects have the means of acting as good children. 
But such a sway cannot answer all the purposes of 
Morality. Men cannot feel themselves free, when their 
freedom depends upon the arbitrary will of others. 
They are not free, if their freedom may bo taken from 
them to-morrow, without their having any power of 
resistiincc. They are not free, if they have no security 
for their frwdom; no means of .asserting and defending 
it, should it bo assailed or infringed; in short, they are 
not free, if they luavc not some Political Rights; some 
Rights in relation to the Government. And not being 
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free, thoir moral career cannot be complete. They 
cannot carry on their moral and intellectual culture, 
in the hope of bringing into intelligible harmony with 
thonisolvcs all the circumstances of their condition ; for 
there is one element of thoir condition, the Government, 
on which they have no power of acting, and which does 
not allow itself to be scrutinized and understood. They 
cannot go on constantly and iinh'finitely in the reali- 
z.ation of their moral ideas; for when they would extend 
this realization from private to publie life, they find 
themselves stopped by the impassable barrier which 
separates them from the ruling classes. 

1184. Thus, without Political llights securing the 
Liberty of the People at largo. Government incompletely 
attains that Combination of Order and Freedom wliich 
is requisite as the Condition of man’s mor.al being. For 
this purpose, besides tbe checks and balances which a 
Senate may offer to the injustice or imprudence of a 
King, there mu-st bo some security of Po()ular Rights, 
some protection of the Liberty of the Subject. The 
Monarchy must not only be balanced by an Aristocracy, 
but must also recognize a Democracy. 

88 .'). Thus the State, in order to answer its pur¬ 
pose completely, must contain a combination of Mon¬ 
archy, Aristocracy, and Democracy. The Aristocracy 
stands for Order, and the Democracy for Freedom in 
the Combination: the Monarchy gives unity to the 
Combination. The Aristocracy stands for Order; for 
the Sovereign Power cannot subsist except it be sup¬ 
ported by tbe natural Aristocracy of the Community; 
if not by the Aristocracy of Birth and AVealth, by the 
Aristocracy of Prudence and Force. The Aristocracy 
represents the actual Past; the events which have taken 
place and left their effects: the Democracy represents 
the actual Present; the events which the powers of men, 
acting freely, are bringing into being. Monarchy is an 
Ideal Power which binds together these elements; acts 
for the State in present history, and is the source of the 
Order and Justice which the State must realize. 

886 . Thus, these three kinds of Government must 
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be combined in the Idea of a Stotc; and they have, in 
j'encral, been mixt together, in the States -wliich have 
best answered their mor.al purposes. But yet, from 
various circumstances, one or another of these elements 
may bcconiB so obscure, as to seem to lose its nature; 
and still, the Government may have a long and tranquil 
existence. If a State bo established by actual contract 
among a number of men meeting as equals, it has no 
past, and need have no Aristocracy. For the moment, 
the Aristocracy and the Democracy arc identified. 
Every man is at the same time Governor and Subject, 
hound to Order, and possessed of Freedom. And if the 
Constitution! be wisely framed, such a condition of 
things may long continue. The natural tendency of the 
progress of time is to generate an Aristocracy ; but 
this tendency maybe counteracted by the activity of the 
Democracy. Again, the Democratic element may be so 
feeble that the nation may be entirely governed by the 
p.ast;—by an ancient Aristocracy, or an ancient line 
of iMonarchs. Where Freedom is thus extinguished, 
the State, as we have already said, answers its moral 
ends imperfectly. Again; the Monarchical element 
may be enfeebled in various ways: as by dividing the 
executive from the judicial character ; by presenting the 
State itself, not the King, as the source of .lustico, .and 
by distributing the Sovereign E.xccutive Power. The 
Executive Power may be held but for a short time, 
as by Consuls or Presidents for a year, or a few 
years. By such means. Democracy may be cstiiblishcd, 
with very small evident mixture, either of Monarchy or 
Aristocracy. 

887 . In nations which have subsisted for many 
centuries, the Aristocratio clement is generally con¬ 
spicuous and powerful, having on its side accumulated 
property, the habit of command, superiority of culture; 
and in its favour on the other side, the habit of respect 
for liistorical families, and of obedience to exi.sting 
authority. But on the other hand, where there is a 
genu of freedom to begin with, there are strong in¬ 
fluences on the Democratic side. For the influence of 



144 POLITY. [book V. 

the past bocoines constantly weaker by the,lapse of 
time; and the balance, which at first was kept steady 
by the weight of old families, is disturbed liy the rise 
of new men, who grow in wealth, or in some other 
form of power. And as the love of powe? on the one 
side, so the love of freedom on the other,, may become 
a craving for more. Thus there .arc tendencies which 
may produce a struggle between Aristocracy and De¬ 
mocracy : such a struggle has taken place in iqost old 
countries, and has occupied many centuries. 

8811. In the contest between Aristocracy and De¬ 
mocracy, the Aristocracy represents the Principle of 
Order; for the authority of the existing laws is the 
inheritance of the past, and belongs to the heirs of the 
past. Hut the Principle of Order may also bo em¬ 
bodied in a lino of Kings, as well .as in families of 
Nobles; or in the two conjointly. In this case, the 
Monarchy derives its force from the actual past, .as well 
as from the Idea of a National Will and a National 
Justice. On the other hand, where the people have 
already acquired Political Rights, the Democracy re¬ 
presents, not only the Principle of Liberty, but the 
Principle of Order also; for they assert their Rights, 
as fitxed by existing Laws. Hence we do not find in 
the History of Nations, the C.ause of mere Order and 
of mere Uberty opposed to cjicli other. The Demo- 
cratieal party assert the necessity both of Order .and 
of Ijiberty: the opposite party, whether Mon.archical 
or Aristocratical, respect Liberty, so far as it is es¬ 
tablished by Law. Yet still there is an opposition; 
the one party make a stand for Order combined with 
Liberty, as it is by Law established; the other party 
contend for .an extension of Liberty, which they hold 
to bo reconcilcable with Order. The one is the Cause 
of Authority, the other of Relaxation. The one Party 
are a Cowervalive P.arty, who contend for the position 
of equilibrium of Order and Liberty, which already 
exists; the other are a Movement Party, who seek a 
new position, in which a larger share of Liberty enters. 

889. The forms which such struggles take, and 
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the means which are employed in them, are very various. 
Popular Rights are embodied and protected by Laws, 
which give to the people security of person and of pro¬ 
perty ; by a share in the election of Magistrates; by Ma¬ 
gistrates who are the special defenders of such Rights; (as 
the Roman Tribunes of the Plebeians;) by men of the 
People holding Magistracies; by the People having a share 
in making the Laws; and the like. The Assemblies, 
whether Senates or General Assemblies, in which such 
questions are discussed and decided;—in which Laws 
iiro passed. Magistrates elected, the National Acts de¬ 
termined upon;—are the especial scenes of the struggles 
of Piirties: either of the Conservative and the Move¬ 
ment party, which universally exist in such cases; or 
of Parties, which, without being guided by any fun¬ 
damental Principle, have for their object Power; namely, 
the Power of directing the national acts. If such 
Assemblies be moderately numerous, and if the citizens 
who take part in them, really aim at <3rder. Liberty 
and Justice, the balance of the Constitution may long 
subsist. And if, on the increase of wealth .and intel¬ 
ligence in the Peojde, a Large share of Popular Rights 
i.s pressed for, the Conservative Party may, by yielding 
slowly and yet holding steadily, find the new position 
of equilibrium which is suited to the new condition of 
the community. 
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ClIAPTEB VIII. 

THE REPRESENTATIVE SYSTEM OF 
GOVERNMENT. 

800. When a nation becomes very large, sueh a 
balanced Constitution, as wo have just spoken of, in 
its simple form, becomes difficult or impracticable. 
The General Assemblies of the citizens become too 
numerous and too mixed, to deliberate and to act with 
order, freedom, and virtue. When freedom has existed 
in large nations, it has existed under more complex 
Constitutions; and the struggle between Established 
Authority and the demands for Enlarged Liberty have 
assumed corresponding forms. Sometimes the struggle 
has been between the King and the Nobles, the Nobles 
contending for 1 .iberty for themselves; while the ques¬ 
tion of Liberty between their dependents and them is 
left to be settled .afterwards. Thus the Barons of Eng- 
hand, as the assertors of English Liberty, obtained 
Magna Charta. Or the struggle may be between the 
King, and certain Classes of the Community, collected 
(they or the principal persons of them) in Assemblies, 
CIjiss by Class. Such ilssemblics arc the Estates of 
the Realm: thus in England the three Estates were 
anciently, the Spiritu.al Body, the Tempor.al Lords, and 
the Commons. The Members of the Estate of the com¬ 
mons, the Third Estate, m.ay be appointed by the People 
in various ways ; but in all its modifications, this Estate 
is a Representative Assembly. And in nations where 
Classes of Society with broad historic.al distinctions have 
never existed, or where the distinctions have been abol¬ 
ished, the whole body of the people may be divided into 
Electoral Districts; and the Representatives of these Dis¬ 
tricts may form assemblies by which free government may 
be exercised for a territory, perhaps, of unlimited extent. 

891. The Principle of Representation in govern¬ 
ment is entirely of modern origin. In the ancient 
world we nowhere find it brouglit into play. As we 
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have just said, it is a necessary condition of the freedom 
of a great nation; for the whole hody of the citizens 
could not, in any other way, have their share in the 
Government. But the conduct of national business by 
Representative Assemblies, has adv.antages mueh beyond 
its making freedom merely possible for an extensive and 
pojuilous country. It prevents the tumultuous meetings 
and rash proceedings of largo popular ass(imblies. It 
also, by reducing the number of the deliberative as¬ 
sembly, increases the calmness and reasonableness of 
their discussions and decisions. The members of the 
assembly, not having found their place into it by chance, 
but being chosen for their real or supposed merits, act 
with a greater sense of responsibility; and will be, 
really, a wiser and more trustworthy set of men, thiin 
the citizens taken at hazard. Their being few in num¬ 
ber, selected for merit, the object of jmblic notice, makes 
them more likely to act for right cnd.«, and less likely to 
be seduced by the pros])ect of personal advantage to 
oblique and selfish courses. The Members of such 
an a.ssembly also attend to their juiblic business more 
regularly and carefully than the people at large would 
do or could do. The Members of the Assembly become 
statesmen by profession, and attend to their work with 
a profession.al care and skill. They guard both order 
and liberty, the Rights of the State and of all citizens, 
more watchfully and better than the citizens would 
guard their own Rights. 

892. On the other hand, in the Representative 
System, the people at large arc liberated from the task 
of managing the Government, which they could not 
execute well; and arc charged only with a business to 
wliich they are fully competent, that of electing those 
who are to govern. The citizens who would be wholly 
unfit to be trusted with the decision of a question of 
foreign polity, or domestic economy, or jurisprudence, 
may be qualified to choo.se a person as their Repre¬ 
sentative. In this manner, the whole people have a 
sliare in the government: both the masses of population 
in the towns, too numerous and too ignorant to rule 
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directly; and the people of the country, too scattered 
otherwise to act at all in public business. For these 
two may be brought together without difficulty on such 
occasions as the choice of a Representative. 

893. We sec, then, that this Modern Step in 
Polity, the introduction of the Representative System, 
makes a combin.ation of Liberty .and Order possible 
upon any scale however large, and brings with it other 
vast advantages. But for this purpose, the Represen¬ 
tative must not bo merely a Delegate, who re])orts to 
the Central Assembly what his constituents have di¬ 
rected him to say; nor must be a Senator for life, who, 
once elected, is no further responsible to the electors; 
nor must be a Patron, who has the people whom he 
represents, not for his Electors, but for his Clients; and 
finally, lie must bo a Representative in an Assembly 
which acts for the Nation; for it is of National Govern¬ 
ment that we arc speaking. Hence it has been rightly 
stated* as essential to Representation, that in electing 
him the power of the People must bo parted with, and 
given over, for a limited time, to Deyjuties chosen by 
the People; the Deputies fully and freely exercising 
Power instead of the Peojilc. 

894. After the Representative System is fully 
established, the Struggles of Parties, and especially the 
Struggles of the Conservative and the Movement Party 
in each Country, .are mainly carried on by means of 
Debates in the Representative Body. The leading Ideas 
of these two opposite Parties arc, as we have seen. 
Order and Freedom. In the historical course of the 
struggle, these Ideas are exemplified and embodied in 
special forms; in Coercive Laws on the one side, and 
Popular Rights on the other; and the Struggle is carried 
on with reference to a series of special and subordinate 
objects of this kind. 

895. AVhen men begin to direct their thoughts 
and actions, not towards a Practical Order and a Prac¬ 
tical Freedom, to be attained by the removal of Special 
Disorders and Special Grievances, but towards a general 

• Lord Brougham, PoUt. Phil. Part nt. 33. 
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Notional Order auA Notional Freedom; these Notions 
are too vague to direct their actions safely, while the 
very largeness of the Notions makes them disturb the 
tranquil ])rogress of men’s thoughts. And thus, the 
enthusiasts of both sides strain after a Visionary Polity, 
in which they think they could realize their Notional 
Order or their Notional Freedom ; but without making 
any real progress towards the Object. In Polity, as in 
the Inductive Sciences, every large ascent towards Truth 
consists of a number of small ascents; and is to be 
forwarded only by struggling with the difficulty at 
which wo have arrived; not by tracing in our minds 
a visionary scheme of the Science, which conducts us 
to some complete body of knowlcge. Bacon has re¬ 
marked that tluuigh the human Intellect natiirally tries 
to reach the ultini.ate Truth at a single flight, yet that 
the only way in which truth can really he attained is by 
a gradual progress through many intermediate ships*, 
'riic same is the case, for the most part, in the historical 
progress of nations towards a realization of the combined 
Ideas of Order and Freedom. 

filMi. By means of the Rejircsentativc System, 
Freedom has been established in some of the Monarchies 
of Europe, in the Democracy of the United States, and 
in some of the British Colonics. In all these cases, 
however, there has been, in addition to the Assembly 
directly representing the People, another Assembly, a 
Senate, or a House of Peers, consisting of persons, citlier 
not at all, or not so directly, elected by the people. The 
joint assent of this Upjier House and of the Lower 
Assembly has been made requisite for the validity of 
the measures of the State. And there appears to be 
strong reason to believe, that without such an Upper 
House, the balance between Order and Liberty in a 
State could not long be preserved. For an Assembly, 
chosen by the People, and brought directly into conflict 
with the established Authority in its highest form; if it 
be strong enough to struggle at all, will be enflamed by 
the struggle, and will act hastily, angrily, and im- 
• Nov. Ors. I. Ax. xix. xx. 
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moderately. The assent of another Assembly in its 
proceedings, if required for their validity, secures a 
deliberate and calm survey of the question, by men not 
heated and blinded by the same contagious passions and 
interests. With three bodies in the State; the Sove¬ 
reign, the Senate, and the Rejiresentativc Body, it is 
probable th.at two will bo against the one which would 
disturb the balance of the Constitiition. 

097 . Yet the balance is sometimes disturbed in 
most States. It is only by a rare hdicity, that the struggle 
between the Conservative and the Movement party is 
carried on from age to age without producing such 
oscillations as overturn the balance. To yield slowly 
and firmly, to adv.auce steadily and moderately, are rare 
virtues in Political Parties. Moreover, as we have said, 
besides the struggles of Parties from Principle, there are 
struggles of Parties for Power. It may ha])pcn that the 
Established Authority uses its Power to crn.sh Esta¬ 
blished liibcrty; .and that the forms of the Constitution 
fail in providing adequate meiwis of resistance. It may 
happen that Established Authority refuses .all con¬ 
cessions, till the sense of practical grievances becomes 
intolerable, .and leads to popul.ar violenc(\ It may 
happen that when the popular P.arty is strong, men’s 
minds are enflamed witli a Love of Notional Liberty, 
which no practical concessions can satiate; and then, 
the popular P.arty itself violates the Constitution. In 
these and many other cases, wo may have Revolutions, 
or violent and anomalous Ch.anges in the Constitution. 
They are, as we have said. Cases of Necessity; to be 
justified only by their necessity. 
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Chapter IX. 

ACTUAL TROGliESS OF GOVERNMENT IN 

ANCIENT ROME AND IN ENGLAND. 

898. The hi.story of anciont Rome is an example 
of a long-contimied strugjrle between an aristocracy and 
a democracy. According to the views of the most 
philosophical historians, the Patricians alone had a place 
in the original constitution of the Roman State. The 
Senate was tlie Administrative Council, with the King, 
and afterwards, with the Consuls, at its head; the 
Senate and the Peo))le {Senatns Pojmhintjue Bomanus) 
had the Legislative Authority, exercised in the Comitui 
Curiata, the Asseiuhlics of the Caries or Wards of the 
Patrician Houses {Gentes). The Plehs was a populace 
occupying a portion of the city, but not admitted to 
any place in the Senate, the M.agistracy, or the Comitia, 
although fonning a considerable portion of the army. 
Servius Tullius, the sixth King, gave a legal organi¬ 
zation to the Plcbs, by dividing it into thirty Tribes; 
and gave it a place in the Constitution, by the insti¬ 
tution of Classes divided into Centaries, including, as 
the army included. Patricians and Plehei.ans together; 
and by the introduction of an Assembly of tbese, 
Comitia Centariata, with authority for certain ])urposcs. 
Put it was long before the Plebeians obtained the ad¬ 
vantages which such a Constitution seemed to promise 
them. They were still oppressed and kept under by 
the Patricians. They were excluded from the Consul¬ 
ship, the Senate, .and most Magistracies, and from inter¬ 
marriage with Patricians. The Patricians had the 
profitable occupancy of the land (af/er publicus), which 
nominally belonged to the State; and in many cases, 
lending money to the impoverished Plebeians, acquired 
personal power over them, in virtue of the severe Roman 
Laws respecting Debtors. 

899. This inequality of Rights and Advantages 
led to a Sedition, in which the Plebeians began, in a 
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body, to separate themselves from the Roman State. 
They were brought btick by coneessions, that the debts 
of insolvents should be cancelled, and that they should 
have two magistrates appointed as their protectors; Tri¬ 
bunes of the Plebeians; whose persons should be in¬ 
violable, and who should have the power of interposing, 
so as to arrest any legal proceeding. From this time, 
the Plebeians, by struggles of various kinds, obtained 
many of the Rights from which they had at first been 
excluded. The practice of voting according to Tribes, 
in the Comitia Tributa, was employed: and by this 
means the power of the Plebeians was very greatly in¬ 
creased. Connubium, the intermarriage of Patricians 
and Plebeians w.as allowed; the Senate was thrown 
o])on to the Plebeians; afterwards it was ordained that 
of the two Consuls, always one should ho a Plebeian, 
The Plebeians succeeded in their attempts to carry Agr,a- 
rian Laws, for an equal division of the public land. At 
length the roin.aining Magistracies were thrown open to 
Plebeians; the decrees of their assemblies {Pleblscitd) 
were invested with the force of Laws; and the dis¬ 
tinction of Patricians .and Plebeians cc.ascd to have .any 
political value. The Polity of Rome had been changed 
by these struggles, from a rigorous Aristocracy, to a 
combination of Aristocracy and Democracy. This may 
be looked upon as the golden period of the Romiin Con¬ 
stitution. It is at this period that it obtained the 
admiriition of Polybius: who describes the Constitution 
as exhibiting, in the combined institutions of Consuls, 
Senate, and Commons, a happy mixture of Rcg.al Power, 
Aristocrac}^, .and Democracy. 

900. When Rome had become Mistress of the 
whole of Italy, new struggles arose, in consequence of 
the demands of the Italians claiming to be admitted into 
the privileges of the Roman Constitution. If the practice 
of modern times had been introduced, according to which 
the Citizens of free States .act their political part by 
their Representatives, it is possible that Italy might 
have long flourished under the mixt Roman Consti¬ 
tution. But the attempt to make all Italy one City, in 
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a political sense, soon led to confusion. The Democratic 
portion of the State was too numerous for orderly action; 
and inohs of armed men, and armies, soon took its place. 
The evils of this state of things were so intolerable, that 
after a few transient changes, the Homans, in order to 
obtain tranquillity and security, were willing to resign 
their Liberty. They accjuiesccd in the swiiy of the 
successful General, bestowed upon him .all their Con¬ 
stitutional Magistracies, and acknowledged him as their 
Emperor {Imperator). 

S)01. The Imperium from which this designation 
was especially borrowed, was the military jiower which 
the Commander of the Army had assigned to him over 
his troops in the field. It was of the mo.st absolute 
kind, and was made obligatory upon c.ach jicrson by an 
oath (Sacramentum milititrii), that he would be faithful 
and obedient to his General, saving the fidelity ho owed 
to the Homau Senate and People. On the destruction 
of Public Liberty, this Oath was taken to tlie Emperor, 
as Commander-in-chief; but the Clause in favour of the 
Senate and People was omitted. Instead of being 
limited to the Soldiers, the oath was e.xtended to all 
magistrates and citizens, and ultimately to the pro¬ 
vincials. And thus, the Roman Emperors had unlimited 
jiowcr, both by the accumulation of all civil authority 
in their persona, and by the military autliority thus 
declared. 

!)02. Accordingly, the Emperor had legislative as 
well as executive power. The Homan .lurists say*, 
“Quod Principi placuit Icgis habet vigorem, utpote 
quum Ijcgc Hegia qiuu de Imperio cjus lata cst, Populus 
ci et in cum omne suum imperium et potestatem con- 
ferat.” lieligious as well as Civil authority was given 
to the Emperor; a sacredness and a kind of divinity 
were ascriljcd to him. After Christianity became the 
Religion of the Homan State, high religious dignity was 

• Dig. I. 4. hist. 1 . 2. § C, Guius, i. § ^. The command of 
the Emperor has the force of Law; for by the Royal Law respect¬ 
ing his authority, the People gives to him and confers upon him all 
its authority and power,” 
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still attrilmted to the imperial condition. In imitation 
of tile .fewi'li kiiiffs, lie was anointe<l with oil, and 
consecrated hy a jirie-.t; he was ileclared to hohl his 
crown hv the tlrace of Ood, and was s|)ijken of as the 
Vicar of Cliri't over Christian ))eo|)lc. And thus, the 
rnonarehleal oll'iei! was elevated to a transcendent snjire- 
tnaey ami ideal perfection; it was the Source of <)rder, 
.Instiee, and Itieht; and ahsorbed .and sujxTMsled all 
other jiowers and Rights which had existed in the 
(Ninstiliition. 

1)();{, Very diftiirent from this view of the chief 
ruler of the State, was that which prevailed among the 
northern nations who gradually took jiossession of the 
provinces of the Roman I'aninre. In tin: most considcr- 
;ihle of the (Icrmanic tribes, the form of fJovernment 
was repuhlic.an. .Some of these had a Chief, to whom 
the Romans gave the name of King; but his authority 
was very limited. The Snjireme Authority of the 
nation resides! in the Freennai of whom it was coni))Oscd. 
When a national war was undertaken, one of the (diiefs 
was selected to coniinand the army, hut his authority 
expired with the return of )ieaee. Hut when those 
tribes settled as eominerors in the Roman jirovinces, 
tiny adopted, in many respects, the enstoms and the 
legal language (d‘ those whom they subjugated. The 
su])eriority of the Romans over the Ihirharians in in¬ 
tellectual anil literary culture, the advantages attendant 
upon lixed laws, and laws already lixed, strongly 
))roinoted this result. And after a time, the servility 
of men’s language infected their thoughts; and the 
subjects of the kingdoms which arose out of the ein|)ire 
not only spoke, hut in some measure thought of their 
King, as the Romans had been accustomed to do of 
their hanperor. 

!)0l. Hut there was another especially Ciernnanic 
element, which modilied the foldings of men towards 
their Chief. Every (iermau Chief had a hand of Fol¬ 
lowers, who had voluntarily attached themselves to 
him*. From him they had received their recognized 
• Tacit. Dc Morili. Oi-nu. Cap. xiv. 
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place as warriors; at liis table they feasted; to bis 
service they were (lcv()t('d. ]ii war, ho fought for 
victory, thotj for their chief. Hut they received from 
him occasional ])rcscnts, as liorscs and wcajwns. From 
ail ancient Teutonic word sionifyiii" their Iriiolhioos to 
him, they were called Aiilniotinuos. Tlu'V were also 
called the Cliief’s Fn.i.ii, his yoiin" men, or his men*: 
as the act of a person declaring him.self a superior's //uni 
was afterwards called lu/iiuuio, by a derivative from the 
Latin. This eonne.xion was reoanled as the most sacred 
which could subsist between one man and another. 
The usage of this jicrsonal connexion the (ierm.ans 
carried with them into the eoniitrii's which they sub¬ 
dued, and it became one of the chief bonds of political 
union in the (rovernments which they established. The 
connexion was commonly coniiriiie(l by an oath, promising 
tidclity, /ce/t'/ or <i/li’i/'uiiici\ on the jiart of tlu* inferior, 
:ind sometimes, by an oath iironiising protection .and 
justice on the ))art of the superior. Tin' feelings con¬ 
nected with this ancient relation of superior and inferior 
have given a jieculiar character to lui/dlli/ towards a 
.Sovereign, as conceived in modern times. 

SMtl. Hut there was another iin|iortant clement 
which cnterccl into the constitution of that Feudal 
Sy-tcni, which was e-tahlishcd on the ruins of the 
Homan F.mpire. The Chiefs ajiproprialed to themselves 
districts of the con(|uered territor)', and they granted 
portions of the-c their j.osscssions to their followers, the 
obligation of rc<-iprocal fidelity and ))rolcc(iou being 
connected with this tenure of land. The Chief and his 
followers beeann^ the Sc'u/iiiui' anil his Vussu/it. The 
lands thus granted were termed Hcnelices, (l{t'iu'fii:ia,) 
and afterwards Fiefs (Foudu). 'I'iiey were held by 

• Tins (liTivaliiin nf the weril ■, uxsnlu^^ aihipd'ii hy Sir Francis 
Falgravc, ni.ikes it emiie triini tile Celiic wont irie.n or Another 
ilerivatiim (IciiucfS it from ilic 'JVulomc word 
.11. Gui/ot inclines to lielieve that it comes from lie 

finds tiM.oiv used in old dociiminis apparciuly as equivalent to 
ivinhii. /•.'i'idi sur rHixt. do Fiiinoo, p. 102. 
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military S(.'rvice*. Those who thus liehi benefices or 
fiefs often ({ranteil ])ortions of tlietn to inferior Vassals 
on the like condition of military .Service ; anil this 
Suhinfi'nilitlhiH of N^issals and Arrirn: V.mnh was 
continued through several dei'rees. 'J'he subordinate 
holders offiuidal beiiefiees possessed some of the privilep;es 
of feudal /e/v/.v. Jn the course of time, Tiefs became 
liereditary. 

!MMi. Thus the Ffwlnl System was established; 
and uave to the relation between the fiioveniors and the 
fjoveriied a new form. Instead of the single transcen¬ 
dental authority of the Homan Kinpire, before which all 
Ijiherty was annihilated, there was, along with Mon¬ 
archy, a Military Aristocracy, in which the Superiors 
and fnferiors, from the .Sovereign downwards, had 
mutual Rights and Obligations, of Protection and .Ser¬ 
vice ; and in wdiich there were, therefore, for them, 
I'llenients both of Order and of l.ilierty. 

IIOJ. It is true that this Ordi'r and this Liberty 
were very imperfect, being only siieli as are maintained 
in a state of jieaee which is lookeil u])on as subordinate 
to a state of war. The lowest members of the Feudal 
System were liable to great oppres'ion. Moreover, the 
peaceable ]>art of the eonmumity, the inhabitants of 
towns, ami generally, those who had no place in the 
army, were not jirovided for in this .System. So far as 

* .Some writers iliseeni in llie praetiees of tlte Hoiniin Kiupire 
itself the ('erin of this elemettl of the Feuiliil System, the tenure of 
liinil by iiiililiiry .Service. lOveii while the empire w.ts only com- 
inencinj', Syllii atiil .Xiioostiis assiirnod lamls to their Veterans; 
and a little later, lands wire oranted to the l.imiliiiifuii or H'lpiuirUin 
.Soldiery, on condition of defendino the boundaries of tlic empire. 
These were eonnnamled by the Diitrs and Counts of the I’rovinees. 
Under Uonstatitinc, the Ctiuiif tiftttr Siniiii S/nnr ruled from Nor¬ 
folk to Sussex, while the /hitr of Hrilaiii governed the remainder 
of llritaiu. Tliese military ('mints and Dukes were tile .Xlagis- 
tralos, ns well as the Uomniamlers of the .Soldiery. The .Xlilitary, 
so orgaiuved, constituted a distinct and ruling ( lass, both in con- 
seipience of their privileges, and of the right which they exercised 
of electing an Kni|ieror upon some occasions. They were, in short, 
a .Military Aristocracy. 
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they wore conccnied, there was no Security aiul no 
Liberty. Hence, from this time, tlie struofflo hotwoeu 
Monarchy, ArLtocraey, and Democracy, takes a new 
form. We have the J'eudal Aristocracy in conflict witli 
the Imperial Doctrine of absolute llegal Power; and 
we have the Ibiroher Democracy in conflict with the 
Feudal Aristocracy and tlie .Monarcliy. 

!)()!!. Our own country e.vliihits to us an e.veiiipli- 
fication of these conflicts. 'I'lie Feudal System was 
fully established in Fnoland by the .Norman ('om|ucst; 
but the ('oni|uerorf{ave to it a more monarchical character 
than it elsewhere liad, by rcipiirino, not only those who 
held in r/iirf of the crown, Imt also their tenants, to 
swear personal fealty to the Kino. On the other hand, 
the exorbitance of the royal authority was resisted, not 
only by the riohts of feuihil tenancy, hut also by a spirit 
of Fri'cdom xvhich the Anolo-Saxons had derived from 
their (lernian Ancestors, and by the ,\nolo-Saxon Laws 
and Institutions, which emhodicil this i'’recilom. The 
Anolo-Saxon Kinos wvro ouideil, in tin’ main acts of 
their oovernment, b\' the oreat (.'ouiicil of the nation, 
which bor(! the title of Willcndiiciiinti’, or tin; .\ssembly 
of W i'C .Jb'ii. All the Ijaws e.xprcsseil tlie assent of this 
Council. It was com)ioscd of Prelates and .Mihots, of 
the Aldermen of the Shires, and, as it is expressed in 
the Laws themselves, of the .Noble and Wise of the 
kinoilom. 

!)0!1. After the Norm.in Conipiest, when the 
Anjrlo-Saxons were for a time, not only subjecteil to 
rifroroHs feudal .servitudes, but reduced to the condition of 
a subjuoated race, they looked back with an all'eclionato 
reoret to the o/ J'^iliniril l/u' ('mi/rtifiir. William 

the Compieror was induced to rela.x the rii>onr of his 
rule, so far as to "rant his subjects a Charter, in which 
he ]>rofessed to restore the Laws id’ the ('onfessor, and to 
relieve, or :it least to limit, the feudal burthens. .Similar 
Charters were obtained by the subjects from succeeding 
kings; and after various struggles, there was won, from 
the crown, the (irciil ('ImrUT of King -lolm, which 
determines the character of the English Constitution. 
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military service*. Those who thus hold benefices or 
fiefs often granted portions of them to inferior Vassals 
on the like condition of military Service; and this 
Sulmfewlation of Vassals and Arriere Vassals was 
continued through several degrees. The subordinate 
holders of feudal benefices possessed some of the privileges 
of feudal lords. In the course of time, Kefs became 
hereditary. 

90(1. Thus the Feudal System, was established; 
and gave to the relation between the Governors and the 
Governed a new form. Instead of the single transcen¬ 
dental authority of the Roman Empire, before which all 
Liberty was annihilated, there was, along with Mon¬ 
archy, a Military Aristocracy, in which the Superiors 
and Inferiors, from the Sovereign downwards, had 
mutual Rights and Obligations, of Protection and Ser¬ 
vice; and in which there were, therefore, for them, 
Elements both of Order and of Liberty. 

907 . It is true that this Order and this Liberty 
were very imperfect, being only such as are maintained 
in a state of peace which is looked upon as subordinate 
to a state of war. The lowest members of the Feudal 
System were liable to great oppression. Moreover, the 
peaceable part of the community, the inhabitants of 
towns, and generally, those who had no place in the 
army, were not provided for in this System. So far as 

• Some writers discern in the practices of the Roman Empire 
itself the germ of this clement of the Feudal System, the tenure of 
land by military Service. Even while the empire was only com¬ 
mencing, Sylla and Augustus assigned lands to their Veterans; 
and a little later, lands were granted to the Llmllancan or Ripuarian 
Soldiery, on condition of detending the boundaries of the empire. 
These were commanded by the Dukes and Counts of the Provinces. 
Under Constantine, the Count of the. Saxon Shore ruled from Nor¬ 
folk to Sussex, while the Duke of Britain governed the remainder 
of Britain. These military Counts and Dukes were the Magis¬ 
trates, as well as the Commanders of the Soldiery. The Military, 
so organized, constituted a distinct and ruling Glass, both in con¬ 
sequence of their privileges, and of the right which they exercised 
of electing an Emperor upon some occasions. They were, in short, 
a Military Aristocracy. 
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they were concerned, there was no Security and no 
Liberty. Hence, from this time, the struggle between 
Monarchy, Aristocracy, and Democracy, takes a new 
form. We have the Feudal Aristocracy in conflict with 
the Imperial Doctrine of absolute Regiil Power; and 
we have the Burgher Democracy in conflict with the 
Feudal Aristocracy and the Monarchy. 

908. Our own country exhibits to us an exempli¬ 
fication of those conflicts. The Feudal System was 
fully established in England by the Norman Conquest; 
but the Conqueror gave to it a more monarchical character 
than it elsewhere had, by requiring, not only those who 
hold in chief of the crown, but also their tenants, to 
swear personal fealty to the King. On the other hand, 
the exorbitance of the royal autliority was resisted, not 
only by the rights of feudal tenancy, but also by a spirit 
of Freedom which the Anglo-Saxons had derived from 
their German Ancestors, and by the Anglo-Saxon L.aws 
and Institutions, which embodied this Freedom. The 
Anglo-Saxon Kings were guided, in the main acts of 
their government, by the great Council of the nation, 
which bore the title of Wiltmagemole, or the Assembly 
of Wise Men. All the Laws expressed the assent of this 
Council. It was composed of Prelates and Abbots, of 
the Aldermen of the Shires, .and, as it is expressed in 
the Laws themselves, of the Noble and AVise of the 
kingdom. 

909. After the Norm.an Conquest, when the 
Anglo-Saxons were for a time, not only subjected to 
rigorous feudal servitudes, but reduced to the condition of 
a subjugated race, they looked back with an aifectionate 
regret to the Laws of Edward the Confessor. William 
the Conqueror was induced to relax the rigour of his 
rule, so far as to grant his subjects a Charter, in which 
he professed to restore the Laws of the Confessor, and to 
relieve, or at least to limit, the feudal burthens. Similar 
Charters were obtained by the subjects from succeeding 
kings; and after various struggles, there was won, from 
the crown, the Great Charter of King John, which 
determines the character of the English Constitution. 
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This Charter, froin the time of its being granted, was 
always considered as a primary and fundamental law of 
the nation. Mr. Ilallam says*, “This is still the key¬ 
stone of English Liberty. All that has since been 
obtained is little more tlian as confirmation or commen¬ 
tary: and if every subsequent Law were to be swept 
away, there would still remain the bold features which 
distinguish a free from a despotic monarchy.” Like 
preceding Charters, this redresses the worst grievances 
of the military tenants; but its more important clauses 
are those which protect the personal security and Rights 
of Property of all freemen. “ No freeman shall be taken, 
or imprisoned, or disscizuil of his freehold, or liberties, or 
freccustoms; or be outlawed, or exiled, or any otherwise 
destroyed. Nor will we pass upon him but by tbc 
lawful judgment of his peers and the law of the land. 
We will sell to no man justice and right; we wilt not 
deny or delay them to any man.” Other clauses re¬ 
strain excessive and arbitrary demands of those pecuniary 
aids which the Feudal System authorized the Lord to 
claim of his v.assats. 

910. But the great C’oimcil of the Nation, as well 
as the Charters of the Kings, became a bulw.ark of 
Liberty. In the Saxon .and in the Norman period, the 
King legislated with the advice of his Great Council or 
Parliament. It was a principle of the Feudal System 
that within the limits of his fief, a Vassal could not be 
bound by a law made without his conseutt. New taxes, 
like other now laws, required the sanction of this Assem¬ 
bly; but the King had in.any old established claims upon 
his vassals, .as Kic/KU/r, a commutation for the personal 
military service of his tenants; Tallai/e, a tax on his 
demesne lands and royal towns; Customs, on certain 
imjiorts and exports. Tlie Great Charter restrained 
cscuago imposed without consent of Parliament; and 
the successors of John never pretended to a general right 
of taxation without this consent. This part of the Con- 

• Middle Aj;rs, m. 447- 

t Ilallam, Middle Ages, i. 247. 



OH. IX.] 


THE ENGLISH CONSTITUTION. 


159 


stltution attained a more definite form under Edward 
the First. HU Confirmatio Chartarum not only gave 
to previous Charters most solemn sanctions, and universal 
circulation; but gave to private property that security 
against the aggressions of the crown, which Magna Charta 
had given to personal liberty. By this Statute the “.aids, 
tasks, and prizes,” previously token, are removed as 
precedents; and the King gnants to liis Clergy, Peers, 
and^ to .all the Commonalty of the land, “ that for no 
business from henceforth we slnall take such manner of 
aids, tasks, or prizes, but by the common assent of the 
realm, and for the common profit thereof.” 

911. But hero the progress of the Constitution 
towards a balance is further marked by the appearance 
of the Commonalty, as well as the Nobles, in Parliament. 
There is a House of Commons as well as a House of 
Peers. 

The earliest known writs of summons to cities and 
boroughs to send members to Parliament, are those 
issued by Simon Dc Montfort, Earl of T.eiccster, acting 
.as Sovereign of the kingdom; after he, at the head of a 
confederation of Barons, had defeated Henry the Third 
at the b.attle of Lewes. The dcj)utles of such places 
were finally and pennaucntly engrafted upon Parliament 
by Edward the First. These formed a Council, in addi¬ 
tion to that of the Barons and higher Peers; and Knights, 
sent by the Shires, were associiitcd with tlie Burgesses, 
at least from the time of Edw.ard the Second. In the 
course of that and the following reign, the efforts of 
Parliament estoblished upon a firmer footing three 
cssenti.al princijdos of the Constitution: the illegality of 
raising money without consent of Parliament; the neces¬ 
sity that the two 1 louses should concur for any alterations 
of the Law; and the Right of the Commons to inquire 
into public abuses, and to impeach the King’s Counsel¬ 
lors. 

912. From this time, the importance of Parliament 
was shown by its becoming the b.attle-ficld of conflicting 
Parties in the State. In the Reign of Edward the 
Second, it was not Parliament, but the Barons, who had 
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the principal share in opposing the Government. But 
in the end of Edward the Third’s reign, an opposition, 
headed by the Prince of Wales, urged their grievances 
by means of tlic Petitions and proceedings of Parliament. 
And Richard tlie Second, the son of this Prince of Wales, 
after a reign full of contests with his Parliaments, in which 
ho repeatedly promised redress of grievances in return 
for Subsidies which they voted him, was compelled to 
abdicate the throne, and Henry the Fourth was acknow¬ 
ledged King in 13;)9. 

913. In the reigns of the three kings of the House 
of Lanciister (Henry IV. V. and VI.) the powers of the 
Parliament to protect the Liberty of the Nation were 
more fully unfolded. The exclusive Right of taxation 
by Parliament was maintained, and their Right also to 
direct and chock the pviblic expenditure, ’rhoy exercised 
the Right of making their supplies depend upon the 
redress of grievances; they secured the people against 
illegal ordinances and interpolations of Statutes; thev 
controlled the royal administration in matters of peace 
and war; they punished bad ministers; and finally, they 
established immunity of ]>orson, and liberty of speech, for 
themselves in their parliamentary eapacity. Some of 
the most eminent maxims of ])arliainentary law were 
established in this period: for instance, that the Commons 
possess the exclusive Right of originating Money Bills; 
and that the King ought not to take notice of matters 
ponding in Parliament. 

914. Under these circumstances, the election of 
Members of Parliament became a very important Duty 
and Privilege of Englishmen. It was in the eighth 
year of Henry VI. that the Elective Franchise of Voters 
for Counties was determined to belong to freeholders of 
lands or tenements of the v.alue of forty shillings. The 
proper Constituents of the Citizens and Bnrgesses sent 
to Parliament appear to have been Chartered Boroughs, 
and Towns belonging to the demesne of the Crown, and 
all places of eminent wealth and importance, even though 
not incorporated. But probably no Parliament ever 
perfectly corresponded with this Rule. 



CH. IX.] THE ENGLISH CONSTITUTION. 161 

915. Thus, many centuries ago, a Constitution was 
established in England, in which Monarchy, Aristocracy, 
and Democracy, balanced and controlled each other. 
There were many Institutions, Laws, and Customs, 
which were a security against arbitrary power; protecting 
both the rights of the Commons and of the Nobility; 
while yet the Government, in its whole tone and charac¬ 
ter, was Monarchical. In the language of the Law, all 
seems to grow out of the King, and is referred to his 
advantage and benefit. The voice of the Commons 
towards the Crown was, in its form, humble and 
deferential. The royal prerogative was always named 
in large and pompous expressions. This monarchical 
tone still more pervades our law-books. Hence perhaps 
it is, that some writers, as Hume, have fallen into the 
mistake of believing that the limitations of royal power 
in this country, during the fourteenth and fifteenth cen¬ 
turies were unsettled, both in law and in public opinion. 
But the gradu.al development of the constitutional 
practices of parliament, in the way wo have descrihed, 
shows that there w.as nothing unsettled or ambiguous 
in their general character, as real securities of the National 
Liberty. 

916. Accordingly, the English Constitution is 
described as free, and is put in contrast to despotic 
governments, by intelligent writers of those times. Sir 
John Fortescuo, who was Chief Justice of the King’s 
Bench under Henry VI., and afterwards Governor to the 
young Prince of Wales, wrote a 'rreatisc, entitled, “Of 
the Difference between Absolute and Limited Monarchy,” 
in which the English Government is his cxiimplc of 
a Limited Monarchy. He also wrote a Treatise “Do 
Laudibus Legum Anglias,” in which he inculcates this 
doctrine upon his roy.al pupil: “A King of England 
cannot at his pleasure make any alteration in the Laws 
of the Land: for the nature of his government is not 
regal, but political Qor, in more modern phrase, not 
absolute, but constitutional]. Had it been merely regal, 
he would have had a power to make what innovations 
and alterations he pleased in the laws of the Kingdom, 
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impose tallages and other hardships upon the people, 
whether they would or no, without their consent; whicl> 
sort of Government the Civil Laws point out, when they 
declare Quod principi placuit legis hahet viyorem. But 
it is otherwise with a ting whoso government is consti¬ 
tutional; because he can neither make any alteration or 
change in the laws of the realm without the consent of 
the subjects; nor burthen them against their will with 
strange impositions; so that a people governed by such 
Laws as are made by their own consent and approbation 
enjoy their properties securely, and without the hazard 
of being deprived of them, cither by the king or any 
other.” 

917 . To the same effect speaks Philip dc Comines* 
in the reign of Edward the Fourth. “The King of 
England is not able to undertake things of great impor¬ 
tance without calling his Parliament, which is in the 
nature of our Three Estates; and consisting for the most 
part of sober and pious men, is very serviceable, and a 
great strengthening to the King. At tho meeting of 
this Parliament, the King declares his intention, and 
desires aid of his subjects, and they supply him very 
lilKsrtilly.” And clsewlierc t he sjiys, “In my opinion, of 
all the countries of Euroj)c where I w.as ever acquainted, 
tlie Government is nowhere so well m.anaged; the people 
nowhere less obnoxious to violence and oppression, nor 
their houses liable to tbo desolations of w.ar, th.an in 
England; for there those calamities fall only on their 
authors.” 

918. Tho expressions exalting the King’s authority 
to absolute j)ower, though borrowed, as we have seen, 
from the Law of the lloman Empire, and inconsistent 
with English history, yet being retained by lawyers and 
others, perha)>s stimulated the Kings of England to 
arbitrary conduct and imperious language, such as often 
proceeded from tho Tudor princes. In opposition to 
this, the house of commons did not fail from time to 
time to make deelar.ations, and to take measures, in 
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favour of the liberty and laws of the land: and though 
often overborne by power, they never surrendered the 
Cause of constitutional government. Even in the Act 
passed in the 28th of Henry VIII., which gave to the 
King’s proclamations tho force of law, this was limited, 
“so that they should not bo prejudicial to any one’s 
inheritance, offices, liberties, goods, and chattels, or 
infringe the established laws:” and the very passing tho 
Act, implied tho recognition of Parliament as the Icgis- 
Litivo Authority. Even in this reign, in 1532, the 
commons refused to pass a bill recommended by the 
crown*. In the following reigns, of Edward VI. and 
Mary, the House of Commons recovered its independent 
powers: and the course which the Court took, in order 
to strengthen itself, was, to conciliate tho assembly. 
Queen Elizabeth frequently spoke to her Parliaments 
in an imperious manner; but they too had members 
who spoke boldly on the other side; and though she 
exercised a large power in some instances, she yielded in 
others. The voice of English freedom was never silenced 
in the houses of parliament, nor the voice of English 
law in the Courts of Justice. In this period, tho House 
of Commons established some of their most important 
privileges; the exemption of their members from arrest 
during their Session; the right of determining contested 
elections of their own members; tho right of punishing 
offenses against themselves by imprisonment of tho 
offenders. Tho Government of England was still, as it 
had long been, recognized as a Monarchy limited by 
law. 

919. In opposition to Hume, who, to show the 
despotic character of the English Government, has quoted 
from Raleigh a passage of servile flattery addressed to 
the Queen, Mr. Hallam quotes Aylmer, who wrote 
a reply to John Knox’s “Blast of the Trumpet against 
the monstrous Regiment of Women.” In this work 
(in 1559), it is stated, as an undoubted doctrine, that 
‘‘the regiment of England is not a more monarchy, as 
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some for lack of consideration think, nor a mere oligarchy 
nor democracy; but a rule mixed of all these, wherein 
each one of them hath or should have like authority. 
The imago wliereof, .and not the image, but the thing 
indeed, is to bo seen in the Parliament house, wherein 
yon find these three Estates; the King or Queen, which 
represent the monarchy; the noblemen, which be the 
aristocracy; and the burgesses and knights, the demo¬ 
cracy. If the parliament use their privileges, the King 
can ordain nothing without them: if he do, it is his 
fault, and their fault in permitting it.” 

920. There were, no doubt, persons who held 
that the Sovereign of England possessed, in a sense 
more or less strict. Absolute Power; and the opposition 
between these persons, and the assertors of constitutional 
government, became more and more marked under the 
Stuarts. James I. had dissensions with his parliaments, 
wliich lasted during his reign: and these led to the famous 
Protestation of the Commons, of December 10th, 1621 , 
which is to the following effect; its various clauses 
referring to controversies with the crown which had 
occurred at various times: “That the liberties, franchises, 
privileges, and jurisdictions of parliament, arc the un¬ 
doubted birthright and inheritance of the subjects of 
England:”—(this was in opposition to the doctrine 
asserted by the King, that they proceeded from the 
royal grace:) “Th.at the arduous and urgent affairs 
concerning the King, State, and defense of the realm, 
and of the Church of England; tho making and main¬ 
tenance of laws, and redress of mischief and grievances, 
are proper subjects and matters of counsel and debate in 
parliament: That in the handling and proceeding of 
tliose businesses, every member of the house hath, and 
of right ought to have, freedom of speech, to propound, 
treat, reason, and bring to conclusion, the same:” with 
other clauses of the like nature*. 

921. Cliarles I. was in conflict with his parliament 
from the beginning of his reign; but in 1628, he gave 
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his assent to the Petition of Eighty which embodies 
many of the most important parts of the Constitution. 
This Statute recites the various laws which had estab¬ 
lished certain essential privileges of the Subject, and 
enumerates violations of them whieh had recently 
occurred in the points of illegal exactions, arbitrary 
commitments, quartering of soldiers or sailors, and 
infliction of punishment by martml law; and then prays 
the King, “That no man hereafter be compelled to 
make or yield any gift, lo.an, benevolence, tax, or such 
like charge, without common consent by Act of Parlia¬ 
ment; and that no freeman in such manner as is before 
mentioned be imprisoned or detained; and that your 
majesty would be pleased to remove the said soldiers 
and marines; and that your people may not bo. so 
burthened in time to come; and that tlie aforesaid 
Commissions for proceeding by martial law may be 
revoked and annulled; and that licreafter no Commission 
of the like nature may issue forth to any person or 
persons to be executed as aforesiiid, lest by colour of 
them any of your majesty’s subjects be destroyed or put 
to deatli contrary to the laws and francliises of the land.” 
Proceedings inconsistent with this law were resisted; as 
in the case of Sliip-money, in which Hampden refused 
payment of the illegal exaction. And though the deci¬ 
sion of the majority of the judges was against him, this 
judgment was annulled by the Parliament as soon as it 
was allowed to meet. 

922. But the Parliament, which had so long been 
the defender, now became the assailant of the Constitu¬ 
tion; and from this time, through the diseased and 
troubled period of the Civil W.ar and the Usurpation of 
Cromwell, the public acts, both of Government and of 
Parliament, no longer express the national judgment of 
what was just, right, and constitutional; and have been 
repudiated by subsequent acts of the nation. Yet even 
in this time of conflict, we see the reverence with which 
the forms of the Constitution were retained. The Par¬ 
liament employed the name of the Kiny, even in acting 
against him; and the King assembled a Parliament 
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at Oxford, denying the name to that wliich sat at 
Westminster. Even when Cromwell had, hy the aid 
of the army, usurped the power of the Government, 
ho retained the general forms of the constitution; a 
Parliament elected by and representing the nation; 
and a House of Lords. And he was constantly told 
by the lawyers,—That his authority could never bo 
truly valid till he assumed the title of King; which 
was, to use their words, a wheel on which the whole 
body of the law was carried; which stood not on the 
top, but ran through tho whole veins and life of the 
law:—That the nation had ever been a lover of monar¬ 
chy, and of monarchy under the title of a King:—That, 
in short, this title of King was the title of the supreme 
magistrate which the law could take notice of, and no 
other. 

92.S. The restoration of tho Stuart line in Charles 
II., introduced no change in the ])rineiplc‘s of tho Con¬ 
stitution; for Charles assumed the throne as King of 
England by law; and therefore, as bound by all the laws 
which preceding Parliaments had made, till they were 
repealed. Tho Convention I’arliaincnt, which restored 
him, not having been called together by royal authority, 
tho validity of its acts was doubtful, till they were 
confirmed by the succeeding parliament; but from this 
time, the monarchy resumed its ancient course. Tho 
frequent session of parliament, and its high estimate of 
its own privileges, furnished a security against illegal 
taxation; and from this time we have no more of that 
grievance, hitherto so common. Tho power of the Com¬ 
mons to impeach a minister, even for acts performed by 
the King’s command, was established in the case of the 
Treasurer Danby; and this led to the decision of several 
important points, respecting the eftcct of such impeach¬ 
ment. In this reign, also, the ancient Right to a writ of 
JIahms Corpus, by which Englishmen are protected 
from illegal or arbitrary imprisonment, was invested 
witli new securities and facilities. The encroachments 
on the legislative supremacy of parliament, .and on tho 
personal right of the subject, by means of Proclamations 



167 


CH. IX.] THE ENGLISH CONSTITUTION. 

issued from the Privy Council, which had been frequent 
under former princes both of the Tudor and of tho 
Stuart families, fell with the odious tribunal the Star 
Chamber, by which they had been enforced. 

924. It is true, that some persons still held that 
the Royal Power was absolute, and could not be limited 
by opposite acts, or length of usage. But these doc¬ 
trines, were not those of the parliament; the attempts to 
exclude James II. from the throne, showed how large a 
portion of the sovereign power was held to reside in 
other branches of the government. And the Revolution, 
which placed William tho Third on tho throne, involved 
a complete repudiation, on tho part of the nation, of tho 
doctrines of the Absolute Power, and tho indefeasible 
and imprescriptible Rights, of the King of England. 
Yet the assertors of the liberty of England, even in this 
extreme case, attempted to divest their act, as much as 
])ossibk>, of the aspect of violence. The great vote of 
Jan. 28, 1689, w'as to the effect that King James II. 
had “abdicated the government, and that the throne was 
vacant.” In this, it was not pretended that tho word 
“abdicated” was used in its ordinary sense, to denote a 
voluntary resignation of the crown. It was a somewhat 
gentler term than “forfeited,” which was the notion 
really intended. But the i\ational act, in this case, wont 
beyond even tho meaning of forfeiture; for it disregarded 
the rights of James’s Heirs, and appointed another 
Sovereign. Tho modern constitutional writer whom 
we have mainly followed in our historical survey, says, 
on tliis occasion*, “It w.as only by recurring to a kind 
of paramount, and what I may call hyper-constitutional 
law; a mixture of force, and regard to the national good, 
which is tho best sanction of what is done in revolutions; 
that tho vote of the Commons could be defended. They 
proceeded, not by tho stated rules of the English Govern¬ 
ment, but the general rights of mankind. They looked 
not so much to Magna Charta, as the original compact 
of society, .and rejected Coke and Hall for Hooker and 
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Grotius.” As we have said (897), Revolutions cannot 
bo justified by stated Rules of Government, but must 
be defended as Cases of Necessity. The defense of the 
Revolution of 1688 was, that the constitutional liberty 
and national independence in matters of religion, which 
by the historic.al education of Englishmen were become 
necessary to their moral agency and moral progress, 
could not subsist under princes whose views of the national 
constitution and national religion were those of the 
Stuarts; and the proof of this incompatibility, which 
had been gaining strength ever since the accession of 
James I., was completed by the last .acts of James II. 
A Revolution of which this is the true defense, conducted 
calmly, resolutely, and peaceably, to its object, may very 
fitly be called Glorious. 

925. This great occasion of the assertion of the 
liberty of England was sign<alis!ed by the Declaration of 
Rights, which gave judgment on the p.ast, and maxims 
for the future acts of the crown. It contains a recital 
of the arbitrary acts which James had committed, .and 
a condemnation of them as illeg.al. In this important 
act, it is declared: “That the pretended power of sus¬ 
pending laws, and the execution of laws, by royal 
authority, without consent of parliament, is illegal: 
That the pretended power of dispensing with law's 
by royal authority, without consent of parliament, is 
illegal; That the Commission for creating the Late Court 
of Commissioners for ecclesiastical causes, and all other 
commissions and courts of the like kind, arc illegal 
and pernicious: That levying of money for or to the use 
of the crown by pretence of prerogative without grant 
of parliament, or for longer time, or in other manner 
than the same is gr.anted, is illegal: That it is the right 
of the Subjects to petition the King, and that all com¬ 
mitments or prosecutions for such petitions are illegal: 
That the raising or keeping a standing army within 
the kingdom in time of pe.ace, unless it be with consent 
of parliament, is illegal: Th.at the subjects which arc 
protestants, may have arms for their defense suitoble to 
their condition, and as allowed by law: That elections of 
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members of parliament ought to be free: That the freedom 
of speech, or debates in parliament, ought not to be 
impeached, or questioned in anyconrt out of parliament: 
That excessive bail ought not to be required, nor 
excessive fines imposed, nor cruel and unusual punish¬ 
ments inflicted; That juries ought to be duly cmpanneled 
and returned, and that jurors which pass upon men in 
trials of high treason ought to be freeholders: and That 
for the redress of all grievances, and for the amending, 
strengthening, and preserving the laws, parliameirts 
ought to be held frequently.” This Declaration was 
confirmed by the Bill of Rights. 

926. After the Revolution, the Constitutional 
Liberty of England seemed to be sufficiently secured; 
and was so: yet the care of parliament \y.a8 still em¬ 
ployed in devising .and enacting further Securities. -The 
.appropriation of the revenue by Parliament w.as carried 
into furtber detail, by the separation of the Civil List, 
and of the Navy, Array, .and Ordnance Department, 
from each other. “ This measure has given the House 
of Commons so effectual a control over the executive 
power, or more truly speaking, has rendered it so much 
a participator in th.at power, that no administration can 
jjossibly subsist without its conc\irrcnce; nor can the 
session of parliament be intermitted for an entire year, 
without leaving both the naval .and military force of the 
kingdom unprovided for*.” The Mutiny Bill also, by 
which alone marthal law can be administered in the 
army, w.as from this time passed only from year to year. 

927 . The Act of Settlement, by which the Elcctress 
Sophia, after the death of Queen Anne, was declared to 
be the stock of the Royal line, contained further pro¬ 
visions, intended to secure the nation against arbitrary 
acts of the Court: especially the exclusion of pensioners, 
and many of the officers of the Crown, from parliament; 
and the protection of the independence of the Judges, 
by making their commissions continue quamdiu se bene 
gesserint, during life or good behaviour, instead of du- 
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rante leno placito, as long as the crown chose, wliich 
had been the practice. 

928. Thus, so far as Parliament was the guardian 
of the National Liberty, the cause of liberty was fully 
vindicated; and the doubt might occur, whether, ac¬ 
cording to the Constitution so modified, Parliament 
might not sometimes bo led, by some special object, to 
interpose its power so as to obstruct tlic acts of the 
crown, and to make government impossible. Order 
seemed to have been sacrificed to Liberty. Put this 
was not the case. The balance between Order and 
Liberty was preserved by the struggle which took place 
within the boundary of Parliament itself. The Influence 
of the Crown and of the Aristocracy was in that field 
exerted in favour of Order j and with more steadiness 
and* care, than can bo expected, on that side, from the 
Democracy. The efforts of the Democracy soon began 
to be directed to diminish or extinguish this Influence. 
One of the points, which thus came into conflict, was 
tho mode of electing the Members of the House of Com¬ 
mons. By the theory of tho Constitution, as it had 
been commonly stated, these Members were the Repre¬ 
sentatives of the Common People; but the advocates of 
popular Rights asserted that in fiict, they were not so; 
and that the House of Commons ought to be reformed^ 
so as to bring the fact into nearer accordance with the 
theory of Representation. 

929. By the ancient Constitution, tho House of. 
Commons was supposed to contain representatives of 
all tho parts of the Empire which were subject to 
English laws and parliamentory burthens. Henry VIII. 
extended tho right of election to the whole of Wales, 
tho counties of Chester jmd Monmouth, and even the 
towns of Berwick and Calais; and thus added thirty- 
three members to tho Commons*. Edward VI. created 
fourteen boroughs, and restored ten, that had disused 
their privilege. Mary added twenty-one, Elizabeth sixty, 
and James twenty-seven members. But the design of 
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the great influx of new members from potty boroughs, 
in those later reigns, seems to have been to secure the 
authority of government, which such members were 
likely to support, rather than to follow out a democratic 
principle of tlio Constitution. 

9!10. Four different kinds of Electors of the Re¬ 
presentatives of Boroughs appear in our Constitutional 
History. (1) Memhers of Corporations; the municipal 
magistracy or governing body of the incorporated place; 
(S3) Freemen of Cor|)orations, to whom the elective 
franchise was given by charters of incorporation; (3) 
Electors by Bmyeufe Tenure; where tlio right was an¬ 
nexed to certain freehold lands or burgages, and did 
not belong to .any persons but such tenants; (4) The 
inhabitant householders paying scot and lot, which in¬ 
clude local and genenal taxes. This was the original 
form of the right as enjoyed by Boroughs in the time 
of Edw.ard I., and w!is applied to all of a later date, 
where a franchise of a different nature was not expressed 
in the charter. 

Dili. These varieties in the elective franchise, the 
v.arious growth and decay of ancient Boroughs, .and in 
some cases the rise of insignificant hamlets into great 
.and wealthy towns, have at all periods produced great 
deviations from rogul.arity and consistency, in the repre¬ 
sentative structure of the House of Commons. So long 
as the struggle of the House with the Crown was an 
external war, these irregularities were not considered as 
very prejudicial to the cause of Liberty. Taking the 
House altogether, the various cliisscs of the Community 
were virtually, if not .actu.ally, represented, as to their 
interests, arguments, and purposes. But when the battle 
between Authority and the claims of a larger Liberty 
was to be fought within the body of the Commons, the 
mode of electing the individual members became a matter 
of great moment in the struggle. Those who wished to 
enhorge the liibcrty of the I’eoplo demanded .a Reform 
of the Parliament, a correction of the Anomalies of its 
composition, and a more faithful nppliciition of the 
Principle of Representation. Such reforms in .special 
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cases would have been consistent with previous history ; 
but the establishment of a new Rule for all cases, was 
giving a .new basis to the House of Common.s, and was 
resisted as a perilous experiment, by tlic adherents of 
the ancient forms of Authority. The .act for such a 
new basis of the House of Commons was, however, 
carried in 1831. In the preamble it is stated to have 
for its objects “to deprive many inconsiderable places 
of the right of returning members, to grant such privilege 
to large, populous, and wealthy towns, to extend the 
elective franchise to many of His Majesty’s subjects 
who have not heretofore enjoyed the same.” By this 
Act, the voters for Knights of the Shire were to bo, 
in addition to the old electors, the forty-shilling free¬ 
holders, copyholders to the extent of ten pounds a year, 
and other tenants to the extent of fifty pounds. The 
voters for Boroughs were to be persons occupying a 
house in the borough of the value of ten pounds a year. 
A number of boroughs (sixty) were disfranchised as 
inconsiderable places; the criterion adopted being, that 
the population was less than 2000. A number of other 
boroughs were allowed only one member, the popidation 
being less than 4000. Instead of two members to each 
county, there were assigned to some of the more po¬ 
pulous counties three, to some, four, according to their 
importance. To towns containing more than 10,000 
inhabitants, one representative was given; and two to 
places which had 20,000 inhabitants or more. 

932. This is now the condition of the electoral 
franchise. The piissing of the Act by which it was 
established is perhaps the largest attempt ever made at 
once to bring the Constitution nearer to a theoretical 
symmetry; but it is to be recollected, on the other 
hand, that the deviations of the composition of the 
representative body from the representative principle 
had become enonnous. One caution, however, is sug¬ 
gested to the admirer of the English Constitution by 
this circumstance; In proportion to the largeness of the 
step made in the Reform Bill, should be the length of 
time which is allowed to elapse before any new Move- 
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ment of an extensive nature is attempted. The New 
Part of the Constitution must have time to incorporate 
itself with the Old, before the body politic can hear 
with safety any new experiments. It may be that the 
Constitution has in this case drawn in a new life by a 
deep draught of the cup of Liberty; but it is requisite 
for the health of the nation that this strong potion be 
allowed time to .assimilate with the system, before the 
draught bo repeated. 


Chapter X. 

DUTIES OF THE STATE IN GENERAL. 

933. We have stated (377) that the State is a 
moral Agent: it h<Ta Duties; as Duties of Justice, 
Truth, Ilumanity .and the like. It has .also a more 
general Duty; the Duty of the Moral Education of its 
citizens. Wo must now consider further these Duties, 
and the means of performing them. 

Some persons may bo disposed to say, that the only 
Duties of the State are the Duty of protecting the Per¬ 
sona, the Property, and the other material interests of 
its citizens. And it is true, th.at all these Duties are 
Duties in a more rigorous sense than the Duties of 
Ilumanity, and the like; they are Ohligatwm of the 
State, and are included in the Obligation of upholding 
the .Laws ( 790 ). But the practice of States, in all 
tranquil and cultured times, has pointed out other 
Duties of another kind, as belonging to them. If the 
protection of Person and Property be the stricter, they 
are also the lower Duties of States: and States in 
general h.avo recognized higher Duties, in addition to 
these. They have recognized the Duty of paying their 
debts, a Duty of Justice; they have recognized the 
Duty of keeping their Treaties, a Duty of Truth: they 
have recognized the Duty of preventing Cruelty and 
Oppression, as in the prohibition of the Slave-trade, 
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a duty of Humanity: they have recognized the Duty 
of prohibiting obscene and indecent acts and publica¬ 
tions, a Duty of Purity: they have recognized the Duty 
of assisting and rewarding the progress of science and 
literature, as for instance, by means of Universities, 
Observatories, Voyages, and the like, a Duty of Intel¬ 
lectual Culture: finally, they have very generally re¬ 
cognized the Duty of morally Educating the young, 
of punishing and suppressing immoral books, and of 
uniting the citizens in general by the ties which common 
moral instruction produces; and this is a Duty of Moral 
Culture. I purposely abstain now from speaking of 
Religious Culture. 

934. If any one wore to assort the protection of 
Person and Property to bo the solo duties of States, wo 
should ask, whether he assorts the States to h.avo done 
wrong, which have recognized the Duties above enume¬ 
rated. Perhaps some would answer that some of the 
above Duties, as paying National Debts and keeping 
National Trcatie.s, are necessary to a good understanding 
with other Nations, and therefore, necessary to the Duty 
of national Self-defense, whicli is a duty of the State in 
the strictest sense. To this we must reply, that to pay 
debts and observe contracts, without any love for Justice 
and Truth, and merely for the purpose of being trusted, 
is to have a lower standard of Morality than can satisfy 
most men, even when applied to the State. But wo 
add, that the answer does not apply at all to the 
instance of Duties of Humanity performed by States, 
as in the prohibition of the Slave-trade; nor to the 
other Duties mentioned. If the only Duties of the 
States are the protection of the Persons and Property 
of the Citizens; then the suppression of cruelty towards 
defenseless foreigners, the suppression of profligacy and 
mere vice .at home, the encouragement of art, science, 
and literature, in all their higher forms, the education 
of children, .and of all, except so far as te.aching them 
the Law, must bo proceedings with which the State 
has nothing to do; and those St.ates which have em¬ 
ployed themselves in aiming at such objects by Laavs, 
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or by the expenditure of the nac^)nal wealth, have been 
altogether in errour. 

035. The necessity of the l^ate undertaking such 
Duties, in addition to the Obliggttions of protecting per¬ 
son and property, may be fir iher illustrated. If we 
suppose a State which underta^s to protect the persons 
and property of its members, ftut disclaims all higher 
Duties of Humanity, Purity, i^d the like; the members, 
when they have attained to moderate degree of moral 
culture, will not be satisfied‘with the range of action of 
the State; and will not acqycsce in the State, as the 
highest representative of their common action. They 
will form themselves into Associations for purposes of 
Justice, Humanity, and other similar objects. These 
Associations may become so numerous and united, as 
to elect the magistrates, control the national acts, change 
the laws, or defeat their execution, and the like; and 
thus, may be something e.\ercising higher powers than 
the State, and reducing that which is formally the State, 
to a mere mode of action of these Associations. More¬ 
over it is probable that Associations thus bound together 
voluntarily by a sympathy in Justice and Humanity, 
will become so powerful as to control or direct the acts 
of the State, if their Standard of Morality is much 
higher than that by which the State acts; and if they, 
consequently, look upon the formal course of action of 
the State with no approval or sympathy. For instance, 
the State may give its members property in slaves; but 
if the general body of individuals have arrived at a point 
of Moral Culture in which they look upon Slavery as 
unjust and inhuman; when a man seeks to obtain pos¬ 
session of a slave by course of law, witnesses, judge, and 
jury (or some of these), will probably act so as to evade, 
or even to contradict the law; or the law will soon be 
altered. Perhaps even the Association may be powerful 
enough to compel the nation to interfere in behalf of 
slaves of other countries; and thus, in such a case, the 
voluntary Association, and not the Body which is 
formally the State, acts as the Nation. And in the same 
manner, if tlic State do not attempt to give to the young 
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a moral education, t) Cre may be Associations which 
undertake to do this * and such Associations, as part of 
their teaching, may inyulcate the injustice or inhumanity 
of the existing laws. dThus, so far as their teaching is 
effective, these Associations may produce fundamental 
changes in the laws, and may direct the National Action 
in some of the most important points. But further: 
Moral Education must ne.iessarily depend upon Religion, 
and will always take the'.form of Religious Education. 
Men cannot think much of their Duties, and their 
Destination, without bciny led to think of, and to adopt 
Religion. Religion binds them into Associations, m 
which they have common convictions, and common 
privileges, which they earnestly wish to transmit to 
their children, and to others whom they love. If Classes 
and Bodies, charged with such objects, be not involved 
in the composition of the State itself. Societies will be 
formed, as an addition to the State; and these will 
exercise such power, that the State will be subordinate 
to them, or will be destroyed by them. In the liistory 
of States we have many instances of a Religion, inde¬ 
pendent of the State, displacing the Religion previously 
adopted by the State; though the latter has exerted the 
formal powers of the State in its defense. In several 
such cases, the struggle between the old and the new 
Religion has been long and obstinate. But then, the 
main strength of the defense of the old Religion lay in 
its being a Religion, satisfying in some degree men’s 
religious needs, and binding them to its cause by re¬ 
ligious ties. If tlio struggle were between a new Re¬ 
ligion and no Religion in the State, the success of the 
Religious Association in obtaining its ascendancy over 
the State would be, we cannot but suppose, much more 
rapid. It may, indeed, happen, that in consequence of 
the existence of several rival Religious Associations in 
the State, no one of them obtains a complete Ascendancy 
over it. In this case, the power, which the Religions 
Associations in every State possess, is not extinguished, 
but divided and balanced. But even in this case. 
Statesmen will find it necessary to recognize, on the 
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part of the State, those Duties, which all the kinds of 
Religion agree in enjoining. And thus, the State cannot 
omit to recognize its higher Duties, without putting in 
the hfinds of those who do recognize such Duties, the 
means of combining men into Associations more power¬ 
ful than the State; the means of converting the,State 
organization into their instrument; the means of acting 
for the Nation in spite of the State. 

936. The necessity of a State recognizing its 
higher Duties, and espeeially the Duty of imparting or 
confirming the religious instruction of its members, ap- , 
])ears also by considering the Right of imposing Oaths, 
which, as wo have said, is exercised by all States (781). 
By the imposition of Oaths, the citizen’s Obligations aro 
identified with his religious Duties; and the State relies 
upon this identity, as necessary to give it a real hold 
upon men, and to make them do its business in a sincere, 
serious, and solemn spirit. If the State cannot obtain 
this result, it will necessarily tend to dissolution. But 
religious Duties can have no force for men who have no 
Religion. The State therefore, in order to. provide for 
its own preservation, must maintain the Religion of the 
citizens in such modes as it can; for instance, by the 
religious education of the young, and by arrangements 
for keeping up the religious convictions and religions 
sympivtiiics of all. If the State do not, by such means, 
or by some means, keep alive the religious convictions 
to which it appeals in the Oaths which it imposes, the 
Oaths will be rejected, or regarded as unmeaning. In 
such a Case, men, thinking lightly of Oaths, will think 
lightly also of Duties and Oblig.ations; and the State 
will be dissolved by the destruction of all the tics which 
bind its members to it. Or else, such Oaths will bo 
looked upon as a sinful profanation of true Religion; 
religious men will refuse to take them, and will give 
all their efibrts to the support of their own Religious 
Association, which is opposed to the Religion of the 
State; and thus the actions of such men will tend to 
destroy the Religion of the State, and perhaps the State 
itself. It may, indeed, happen, as we have just said. 
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that there are several rival Religions in the State; and 
in this case, there arc especial difficulties in employing 
Oaths for the purposes of the State, and in keeping up 
the religious convictions which give Oaths their force. 
In this case, if all the Religions allow that obedience to 
the Civil Authorities is a religious Duty, Oaths may 
still bo employed, to promote the lower aim of the 
State, its own preservation; but the higher aim of the 
State, the moral and intellectual culture of its members, 
will necessarily be pursued under groat disadvantages; 
for the moral and intellectual culture of men cannot bo 
prosecuted without employing Religion; and Religion 
can be employed for such purposes, only by accepting 
it as true. The State therefore cannot employ, for its 
higher purposes. Religions which contradict each other; 
and in such a case as wo have spoken of, the State may 
be prevented from pursuing its higher purposes at all; 
or may be much impeded in doing so. Ilut even in 
such cases, the State has those Duties which alt the 
rival Religions agree in recognizing; and has, besides, 
the Duty of promoting moral and intellectual culture, 
in conjunction with the true Religion, as far as circum¬ 
stances permit. 

937 . Thus, in all cases. States have Duties. The 
Duties of States may be arranged under the same heads 
which we have already had before us. Besides the 
Duties of Order, by which, especially, the State is the 
State, there are Duties of Justice, Truth, Humanity, 
Purity; and there is also the higher and more com¬ 
prehensive Duty of moral and intellectual Self-culture. 
The State obtains moral and intellectual Culture for 
itself, by obtaining it for its members. And thus, the 
highest and most comprehensive Duty of the State is 
the moral and intellectual Education of its members. 
This Duty, as belonging to the State, modifies, in an 
especial manner, its other Duties; and must be con¬ 
sidered in conjunction with all of them, as we shall have 
occasion to sec. 
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DUTIES OF THE STATE—JUSTICE AND 
TRUTH. 

938. The Duties of Justice and Truth, as be¬ 
longing to States, point out the same course of action 
which they point out for individuals: they direct the 
State to abstain from infringing the Property or Rights 
of other States; to pay its Debts; to observe its 
Treaties; and the like. In these instances, the Duties 
have analogy with the Legal Obligations, rather than 
with the Moral Duties of individuals; and accordingly, 
these Duties arc the subject of an especial branch of 
Law ox Jus; which we may term International .Law, 
or International Jus, and which wo shall treat of after¬ 
wards. 

939. But tho Duties of Justice and Truth, .as 
belonging to the Stote, have also their Sphere of Action 
within the State; they require, for instance, tluat both 
tho Liiws, and the Administration of the Laws, be con¬ 
formable to .lustice and Truth. Wo h.avo already 
stated ( 397 ) a general Maxim of Justice, which applies 
especially to Legislation: namely, that Justice requires 
us to aim constantly to remedy the inequalities which 
History produces. And this maxim applies to all tho 
matters with which Law de.als; to personal Rights, 
to Property, to Education. In these matters. Justice 
does not require Equality. Any attempt to establish 
Equality would tend to destroy all Property, all Law, 
and all Riglit; for if Rights be permanent, their per¬ 
manent subsistence will produce Inequality. But Justice 
aims constantly to remedy Inequality. Hence Laws 
should aim continually to enrich the poor, to strengthen 
tho weak, to elevate tho low, to instruct tho ignorant. 
But they should do this, in such a manner, as not to 
shake at all the permanence of Rights. They should 
enable the poor to enrich themselves, tlie low to rise, 
tho ignorant to leam, by tho use of their own Rights, 
and without trespassing upon tho Rights of any other 
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Class. Just Laws will not transfer Property from one 
Class to another, merely in order to restore equality. 
Just Laws will not direct the poorest to bo educated in 
the same degree as the richest. But Just Laws will 
not allow a condition of the community, in which any 
Class is condemned to a degradation, or poverty, or 
ignorance, from which they cannot escape. Just Laws 
will provide openings for tho rise of the lower ranks 
into the place of the higher, as soon as they become 
fit for such a rise; and will assist such an event, by 
promoting, among the higher ranks also, such views as 
will make them regard this event, not as an evil, but as 
a good. 

940. The regard of the State for the Duty of 
Truth will be shown both by the simplicity and sin¬ 
cerity of its own proceedings, and by its encouraging 
and promoting this Duty in individuals. For instances 
of the former kind, wo may take tho abolition of legal 
fictions and the removal of forced constructions of old 
laws by means of improved laws. Such steps make the 
language spoken by the State more true. Yet in tho 
case of States, much more than in the case of individuals, 
we must take account of the Conventions (297) by 
which words, phrases, and processes, acquire a meaning 
diftbrent from their obvious meaning. This is more 
necessary in the case of States, because it is impossible 
for States to accommodate their language to each case, 
as individuals may do. States must act by stated forms 
of procedure and language, in which forms a complex 
multitude of interests are implied; and any alteration of 
the forms, since it will require a consideration of all 
these interests, and an agreement upon the alteration by 
the legislating bodies, cannot take place frequently and 
lightly, nor ought it to do so. Legal fictions, and forced 
constructions of the language of old laws, cannot be 
altogether avoided. They have existed in all countries 
in which laws have long subsisted; and to attempt 
to avoid them entirely, would be to make the legislator 
instantly conform to all changes, however capricleus, of 
language and practice. Law Tjanguage, and Law 
Forms, must have an antiquated cast, for this reason; 
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that they must have in them a principle of steadiness 
and permanence beyond our daily speech and common 
manners. 

941. Tlie State promotes and inculcates the Duty 
of Truth in individuals, by requiring from them a 
punctual and faithful performance of Contracts and 
other Engagements. Yet hero also, the consideration of 
other Duties comes in; and limits, in some degree, the 
extent to which the State insists upon the performance 
of Engagements. We iiave seen that the Roman Law did 
not compel the performance of a nudum pactum (703), 
a mere promise made for no reasonable consideration; 
and that the English Law takes the same course. The 
Law will not, for instance, in general, sanction or enforce 
.an engagement to win and lose money according to tho 
events of a game of chance. To insist upon the perfonn- 
ance of such engagements, would bo to encourage a reck¬ 
less spirit, which loves to depend upon casual superiority, 
or upon mere accident, rather than on ration.al foresight 
and self-guidance. The State, in such cases, teaches its 
citizens that Property is a Trust of more value than the 
Veracity of such rash and reckless promises. Tho State, 
in doing this, does not slight the Duty of Truth; on tho 
contrary, it sometimes condemns tho whole proceeding, by 
making such Gambling a crime. Besides; such engage¬ 
ments .are so frequently and so naturally connected with 
Fraud, .os well .os Folly, that Honesty, as well as the 
ration.al use of Property, would bo damaged by the 
legal recognition of such Engagements. 

942. In another kind of Engiigcments, Promises 
of Marriage, the L.aw teaches the Duty of Truth, by 
punishing the violation of the Promise; and sometimes, 
even when it has not been made in express words, 
but only implied in the general course of the language 
used between the parties. And though, here also, there 
m.ay be room for Mistake or Delusion ; to punish the 
Levity or Duplicity which can trifle with so serious 
a matter, is a moral lesson which it becomes the State 
to give. 
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ClIAPTEB XII. 

DUTIES OF THE STATE—HUMANITY. 

94.3. Tiru Duty of Justice on the part of tlic 
State is universally allowed: that tlic State has a Duty 
of Humanity, is perhaps not so generally understood. 
But wo have seen (412 and 418), in speaking of Justice 
and of Humanity in general, how near the Duties be¬ 
longing to the two approach each other, .and how diffi¬ 
cult it is to draw the boundiiry line. It is a Principle 
of Humanity, and, in an extended sense of Justice, a 
Principle of Justice also, th<at all men should possess the 
Natural Rights of man; namely (418) the Rights of 
Personal Security from violence; of Sustenance and Pro¬ 
perty so far as is requisite for moral agency; and of 
Marriage. Such Rights, in every State, arc actually 
possessed by the citizens only so far as the J,aw allows 
them; hut the question now before us is, what the Laws 
oxujht to ho; what Civil Rights it is the State’s Duty to 
give to its citizens. 

944. We have already scon (42()) that the ex¬ 
istence of Slavery is contrary to Morality. Such a 
condition of the community is a violation of the Duty 
of Humanity which belongs to the State; and wherever 
it exists. Humanity requires that the State should take 
stops towards its .abolition. But we have also said (434) 
that the abolition ought to proceed by legal .and con¬ 
stitutional means; and must often he attained only by 
many steps, .and by slow degrees. Still, it must he 
ag.ain repe.ated ; delay in this course can be tolerated by 
the Moralist, only so far as it is inevitable. Every 
State which acquiesces in the existence of Slavery 
among its members, as a perm.ancnt and stable condition 
of things, neglects the great Duty of Iliimiinity, which 
is incumbent upon States as upon individuals. A State 
cannot neglect such Duties, without divesting itself, to 
an extent shocking to all good men, of its moral charac¬ 
ter, and renouncing its hope of that moral progress 
which is its highest purpose. 
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945. Slavery involves the denial of all Rights to 
the man, and especially of tho Right of security from 
arbitrary personal violence, and the Right of Property. 
But oven in States where these Rights arc allowed by 
the Law to all, it often happens that there are Classes of 
persons who do not practically enjoy them. With 
regard to the Right of Sustenance, and such Property .as 
is requisite to make the man a moral agent, there arc 
large bodies of the people, even in States conspicuous for 
their general freedom, who hold these necessary means 
of moral being very precariously, and occasionally lose 
them altogether. Men perish of hunger in opulent 
cities. Many are mendicants, who arc supposed to have 
nothing of their own, and depend for sustenance upon 
the casual bounty of their fellow-citizens. Many, be¬ 
longing to the industrious classes, are frequently destitute ; 
though willing to work, they ciin find no one to hire 
them, and they have expended all their previous earn¬ 
ings. Docs the Duty of Humanity in the State admit 
of its tolerating the existence of such things ? To pass 
by the Right to sustenan(;o, in cases of extremity, which, 
as we have seen ( 700 ), tho Humanity of tho old law of 
England allowed, is it possible for tho State to put an 
end to Mendicancy and Destitution ? and if this be pos¬ 
sible, is this tho Duty of the State ? 

94(). Wc find, in this ciiso also, other Duties of 
the State which may interfere with the Duty of Hu¬ 
manity, and may limit or prevent its opcrtition. It is 
the 1 )uty of tho State to leave room for tho exercise of 
the Humanity of individuals; for this is an important 
part of their Moral Culture. If the Beggar obtains 
alms on which he can live; if the poor Labourer be 
supported through his seasons of destitution by the 
benevolence of his richer neighbours; tho men so pro¬ 
vided for arc not degraded from the rank of moral 
beings; and the givers arc probably morally improved 
by what they do. Such dependence of the poor upon 
the rich, has existed in all communities; and it is not 
necessarily contr.ary to the Duty of the State to tolerate 
such a condition of things, which includes the means 
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of a valuaWe Moral Culture of Benevolence. Moreover, 
it is the Duty of the State to teach Foresight and Tlirift 
to tho i)oor, as well as Benevolence to the rich. Beg¬ 
gary, (lestitution, and want of work, may arise from 
improvidence, carelessness, prodigality, idleness, and 
perverseness. By letting the consequences of these bad 
liiihits fall upon those who are guilty of them, the State 
teaches useful lessons. If the State were to maintain in 
comfort all who chose to beg, or all labourers who 
remained unhired, the produce of tho Labour of tho 
industrious .and provident would bo given to tho idle 
and improvident; and this might proceed to sueh an 
extent, as to destroy the rewards of labour and the value 
of property. 

947 . But if it appc.ar that the destitute arc not 
provided for suiliciently by the benevolence of indivi¬ 
duals, what then is tho Duty of the State? If, when 
room is thus loft for the Humanity of the rich to act, it 
a])pear3 that there is still a largo class of starving ])Oor, 
what is tho course to bo taken? If benevolent indi¬ 
viduals do much, but still not enough to prevent the 
existence of extreme distress .among numbers of men, is 
it the Duty of tho St.ate to do the rest ? And if so, how 
is this Duty to bo limited, so .as not to interfere fatally 
with tho other Duties of the State which wo have men¬ 
tioned ? Ought there to bo a State Provision for tho 
poor ? and if so, uiion what Principles ? 

918. To tho first of these questions the Moralist 
must needs reply, that taking the case as here supposed, 
the si>ontaneous bounty of the rich being insufficient to 
keep the poot from starvation, it is tho Duty of the 
State to interpose, and to m.ake, by taxation, or in some 
other way, a jirovision which sball save them from the 
extreme of want. This is a Duty of Humanity on the 
part of the State in any case. If the deficiency of private 
bounty arises from the want of benevolence towards their 
poor neighbours on the part of tho rich, it is the business 
of the State to bo humane for the rich, both in order to 
discharge its own Duty, .and to teach them theirs. 
If the prevalence of distress arise, not so much from 
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men’s wanting the benevolence to relievo tlio distress 
which is bronglit before them, as from the multitude, 
density, and variety of the population, which conceals 
large classes of sufferers from the eyes of their fellow- 
citizens; it is then prosier that the State should be 
humane for all and towards all, in order to supply, for 
the benevolent citizens, that which they cannot do for 
themselves: for the State has tlie means of reaching all 
classes; and can diffuse relief more widely than private 
givers can. 

94!). With regard to the Principles on which such 
public Relief is to be given, wo nifty rcm.ark; First, 
that the Relief ought always to be contemplated as 
temporary. For tlio object of humanity is, that the 
man be preserved as a moral agent; but man, in a stfito 
of unlimited and hopeless destitution, is not cajiablo of 
moral agency. He has not the means of self-guidance 
and fidvfinccmcnt, which are refpiisite to his moral 
being. If a man, by accepting public relief, is jilaccd in 
a condition in which there is a permanent bar to Jus 
becoming again an independent and thriving labourer, 
the object of humanity is defeated, and the man is 
reduced to a kind of servitude. Hence, it would bo 
a mistake to require a man to sell or part with the tools 
of his trade, or the furniture of his liouse, before ho 
receives public relief: for the want of these things will 
be a most serious obstacle to his resuming his chanacter 
as an indciiendcnt workman. On the other liand, in 
order that the State may not teach lessons of impro¬ 
vidence and idleness, it is necessary that the public 
relief be given on harder terms than the wages of in¬ 
dependent l.abour. For the poor must bd taught to earn 
their subsistence independently, as long as it is possible; 
and to recur to public charity, only in cases of necessity. 
These conditions appetir to be satisfied if we make 
public relief come to the labourer, in the shape of wages 
for l.abour at some public work; the wages being 
smaller than those of the independent labourer, and yet 
sufficient for subsistence. In such a system, it may be 
supposed that men would claim public relief, only so 
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long as it was necessary ; and would gladly return to in¬ 
dependent labour, as soon as it was possible; while at 
the same time, relief to the extent of necessary subsis¬ 
tence, would always be within their power. 

D.OO. Tlicre can hardly be much difficulty in de¬ 
vising works which might bo so conducted; especially 
if it bo recollected that the question is not, whether such 
works will pay for the labour, but whether they will 
])ay better than supporting the labourers in idleness. 
As instances of such works, wo may mention making 
and repairing roads, harbours, canals, leveling obstacles, 
reclaiming wild land, draining morasses, building public 
edifices, shi])s, and the like. 

1)51. It may be a question whether the relief of 
Patiperx (as poor persons relieved by the State may bo 
termed, for the sake of distinction) should be admi¬ 
nistered by tlio general Government; or whether the 
paupers belonging to districts, as Parishes, should have 
relief administered each by bis own Parish. The latter 
scheme appears, at first sight, better suited, to make the 
relief—both a lesson of humanity to the givers, since it 
is bestowed on their neighbours, whose distress they 
know—and a lesson of industry and economy to the 
receivers, since, if they are idle and improvident, their 
neighbours, who know their conduct, will be disposed 
to show them less favour, in the public relief which they 
give them. If indeed there be a Poor Law, which gives 
the unhired labourer a Right to a sufficient relief, what¬ 
ever be the judgment which the Parish Officers form of 
bis willingness to work, the relief may be considered by 
the givers as an umnerited boon, and by the receivers as 
an undeniable right; and thus, may produce unkindly 
feelings on both sides, while it encourages improvidence 
and idleness as mneh as the most inefiective benevolence 
would do. On the other hand, humanity rejects the 
notion that the destitute should have no right to a 
subsistence. A mode of avoiding these opposite incon¬ 
veniences, retaining the administration by Districts, 
appears to be that already mentioned; the employment 
of the unhired labourers upon a jmblic work, at wages 
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below those of the independent labourer, and yet suf- 
fieient for subsistence. Ilut here an inconvenience of 
another kind mtiy come in. If the administrators of 
the poor-laws bo also the employers of labour, they may 
agree to employ the unhired labourers upon their private 
work, instead of public work ; and may, thus, bring 
them into competition with the independent labourer; 
they may thus lower the wages of all, while they pay 
a part of the wages of their private work out of public 
funds. This might bo remedied, if there were in each 
])arish, or in each district, a work really public, and 
if the independent labourer were always at liberty to 
seek work there. For then the employers of labour 
woxild always be compelled to give to labour the wages 
which it deserved. 

1)52. lJut this plan is applicable, only when the 
number of persons to bo provided for out of public 
charity is small, compared with the whole number of 
labourers. If a large portion of the labouring popu¬ 
lation were to ask for public relief, the condition of 
the community must be considered disejiscd: for by 
our su])position, y)ublic relief supplies only a bare sub¬ 
sistence ; and, while it lasts, takes aw.ay a man’s free 
agency, and suspends his moral advancement; besides 
which, it might be difficult to find in every district an 
unlimited supply of public work. In such a case, when 
great numbers of the poor are unemployed, what is the 
State to do ? 

953. We may remark, th.at there appears, at least 
at first sight, to be a tendency to such a state of things, 
in consequence of the improvements constantly going 
on in the productive powers of labour, and especially 
of agricultural labour. Our rural districts employed 
more labourers in ancient times, when a rude husbandry 
raised a scanty produce, than they do now. The produce 
of the land is much greater, but the portion of it as¬ 
signed as wages to the agricultural labourer is smaller. 
The suryilus goes to the Farmer as Profit, and to the 
Landlord as Rent. And this arises, generally, not from 
any want of humanity in the Landlord or in the Farmer 
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but from the progress of agricultural improvement. If 
the Landlord diminish his Rent, the Farmer puts the 
allowance in his pocket. If one Farmer pay his la¬ 
bourers higher wages, or employ a greater number, the 
Relief to the general body is small: for the general 
rate of w.ages will be determined, not by considerations 
of Humanity, but by the operation of the Demand and 
the .Suj)ply of Labour. Wo cannot expect a universal 
,'igrccmeiit among the Employers of Labour to increase 
the .amount p.aia in Wages. A grciit number of them 
could not do this, without annihilating their profits, 
.and subjecting themselves to positive expense; and if 
partially done, it would produce little effect beyond a 
rush of labour from one employment to another. Hence, 
the State cannot require that men should show their 
Humanity by lowering their Rents, or their Profits, 
or incrcjising the Wages which they pay. It may bo 
well that individuals should do this; both as an exorcise 
of hum.anity, and of moderation with regtird to wealth. 
But the nature of such self-discipline requires that it 
should bo spont.ancous, and unforced by external control. 
The State must leave Rents, Profits, and Wages, to 
be regulated by their appropriate influences. 

9.a4. What then is to be done with regard to the 
numbers who may be expected to be thrown out of 
agricultural employment by the improvements in agri¬ 
culture ? If we consider what form of society would bo 
ideally the best under such circumstances, the system 
which wo should picture to ourselves would seem to be 
something of this kind. We should conceive that, while 
the poor portion of mere labourers, actually required, 
was constantly diminishing, the structure of society, 
both with respect to the conduct of the powers of 
labour, and the habits of domestic life, should change, 
so as to provide many new ranks and stages in the com¬ 
munity, on which men might stand; and many new 
employments, by means of which they might obtain 
their share in the increased sustenance .and comfort 
produced by the improvements in labour. Instead of 
merely the Landlord cultiv.ating his own acres, with his 
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Hinds and Labourers under him, in home-made clothing 
amid home-made tools and instruments; we may have 
many classes arising between these two, each living in 
some degree of comfort, and even ease. The Farmer 
steps in between the Landlord and the Labourer. He 
employs the Wheel-wright and other makers of agri- 
cultnriil implements; the Corn-dealer ; the Carrier. Ilis 
attire is furnished by Growers, Spinners, Weavers, 
Clothiers of various kinds. His house is furnished with 
implements of wood, iron, brass, silver, gold, glass, 
porcelain. The manufacturer or tradesman, who sup¬ 
plies each article, has many men working under him, 
and is himself surrounded by the like luxuries. There 
are many gradations of tradesmen of each kind ; many 
m.anufaetorics subordinate to each tradesman, many 
tradesmen to each manufacturer. Classes so complex 
require many persons to facilitate and regulate tlieir 
interconrso; Brokers; Factors; Notaries; Men of Law; 
Commercial Travelers; and all these classes, thus intro¬ 
duced, arc, in gains and habits, much above the mere 
labourer. And thus, so far as the growth of these 
employments goes, there is a constant opening for those 
who aro no longer needed as labourers. When the 
proportion of mere labourers in a community diminishes, 
in consequence of improvements in the art of labour, it 
is not that any are extinguished or extruded; a portion, 
who, if tlio state of the community had continued un¬ 
changed, would have been labourers, aro elevated into 
something more. There is a constant current upwards, 
in a thriving society; and the multiplication of inter¬ 
mediate classes provides for the increasing distance 
between the highest and the lowest. The agricultural 
classes produce food for an increased number of persons 
in addition to themselves; and the multiplied occupa¬ 
tions bring forward persons who receive their share with 
advantage to all. 

9.5.5. AVc have evidence that in England the ad- 
v.ancc of which we here speak has gone very far, in com¬ 
parison with most countries. In alt other countries, the 
agrieultur.al cl.asscs are the largest share of the popula- 
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tion. In France, for instance, they are two-thirds of 
the whole. Two agriculturists support one non-agricul¬ 
turist, besides themselves. But in England, the non- 
agricultural is twice the agricultural population. Two 
agriculturists support four non-agriculturists*. And 
these four receive their support, as members of sopie or 
other of the various trades and occupations which have 
gradually grown up, amid the increased activity and 
multiplied bearings of our industry. 

!).'>(). I have spohen of the increase of the produc¬ 
tive ])owers in agricultural Labour, because that labour 
belongs to the earliest condition of mankind, and is 
always the most indispensable. But improvements may 
be made in other kinds of labour also, by which its 
powers may be incrc.ascd, and at least for a time, a 
number of persons may bo thrown out of work. And 
this is more likely to happen in manufactures than in 
agriculture; because improvements arc alw.ays slowly 
and gradually introduced in agriculture, but in manu¬ 
factures often suddenly and rajndly. But on the other 
hand, the desire for m.anufactured goods may bo ex¬ 
tended much further than the desire for food, which 
is confined within moderate limits; and therefore, 
it may often happen, that when a body of labourers 
have been at first thrown out of work, by some im¬ 
provement in manufactures, which dispensed with their 
labour, they may have been again absorbed by the ma¬ 
nufactories, in order to provide for the increased sale of 
manufactures to which the diminished prices had given 
occasion. 

957 . But we c.an hardly venture to assert that 
the multiplication of trades, and tho extended use of 
miinufactures taken together will always provide an 
adequate employment and subsistence for the numbers 
thrown out of work by the improvements in agriculture 
and manufactures. And even if agriculture be uiiprogrcs- 
sivo, and manufactures of small amount, the numbers 
of the people may multiply so that it is difficult for 
them to procure subsistence. If this happen, under a 
• Jones, On Rent, p. 230. 
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Oovermnent in which the sense of Duty is not unfolded, 
or in one in which it is rejected, the people will be left 
to struggle with their needs for themselves; and the 
hard discipline of w.ant or famine, will limit their increase, 
or dispose of the superfluous numbers. 

959. It has been sometimes said, that when the 
number of the Labouring population arc too great, it is 
the consequence of tlieir own improvidence; that they 
ought not to marry and produce children except they 
have a rcasoiuablo prospect of being able to support 
them; that they have the rcTuedy in their own hands; 
since, by abstinence from m.arriage, they may limit 
their numbers, .and reduce them to that amount for 
which th(! condition of society has need, and wliich it 
will willingly 8u]>port. 

959. But this, though sometimes said by .very 
hum.ane persons, appears to bo contr.ary to all consistent 
humanity. To expect th.at the labouring classes shall, 
by gener.al consent, take the course thus recommended, 
is to expect that they, the most ignorant and helpless 
class, shall act for the State; and shall act with more 
foresight, combination, .and self-denial, than any State 
has even yet acted. And if it be merely meant th.at each 
poor m.an should, for himself, act thus; it may bo true, 
that such Forecast is a Duty; but to this may bo opprtsod 
in many or most cases, other Duties; the Duty of chas¬ 
tity and the Duty of promoting the happiness of those 
wo love. For it c.an hardly ho meant that a ]) 0 or man 
shall never love. Wo may add, too, that when a man 
looks to little more than a subsistence for himself and 
his family, ho may, under the influence of love .and hope, 
frequently reckon upon so much when he docs not 
find it; and often bis destitution may come by some 
change which no foroc.ast could have divined. But 
supposing there be a great number of unemployed poor 
who have neglected siudi duti(‘s as these; still the tpics- 
tion recurs, Wb.at is the State to do ros])ccting them? 
To say that they have neglected their Duty, besides 
being of no use in jiointing out the remedy for the 
evil, has the fault of being a one-sided censure. For it 
is equally probable that thfir richer neighbours also 
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have neglected thdr Duty; in not employing them for 
humanity’s sake, as well as for the sake of gain; in not 
warning and su])erintcnding the poor; in not helping 
them at an earlier period; and the like, ^nd both 
parties being thus to blame, there appears a kind of 
cruelty in apjdying the censure to the party who are 
already suffering the consequences of their fault, in the 
bitterness of want and destitution, and with no power 
of deriving present relief from the course suggested to 
them. 

060. To the question. What is the State to do in 
such a ease? we reply, that if the number of the destitute 
be so great that they cannot be employed upon public 
works at home, as we have suggested, it appears to bo 
well worth consideration whether a number of them 
might not be encouraged to emigrate to some foreign 
country, uninhabited or slightly cultivated, in which 
their labour might procure them an abundant subsistence. 
Such Colonies have, in all ages, been frequently esta¬ 
blished iis a vent for the overflowing population of a 
State; and in most instances, with mutual benefits to 
the Alothcr Country and to the Colony. Such lands 
are easily found, and may bo occupied for such purposes, 
with a just regard to the claims and interests of the 
original inhabitants. 

901. Hut though the Emigr.ition of labourers 
may thus be a highly bcnefici.al resource, if there be a 
temporary superabundance of that class, and no vacant 
occupation for them at home; it appears very doubtful 
whether the State ought to reckon upon Emigration as 
an habitual resource against the evils of a too rapidly 
growing population. So far, indeed, as Emigration is 
the spontaneous act of individuals, it belongs to the 
habits of the people and is taken into account by families, 
and heads of families, in forming their scheme of life. 
Hut an Emigration on a large scale, conducted by the 
State, and composed mainly of destitute persons, makes 
too abrupt a change in the community to be entirely 
wholesome, and must needs be an expensive mode of 
providing for the emigrants. For they must be sujqeorted, 
not only on the voyage, but till they can sujeport them- 
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selves in the Colony. A policy more generally wise, 
appears to be,, to facilitate as much as possil^le'that rise 
of men from the lower to the higher classes of society by 
which the lowest arc prevented from being too numerous; 
and to encourage that increased use of manufactures of 
all kinds, which, as wo have said, is the most general 
resource against the temporary inconveniences aj|^il^ 
from increased mainufacturing power. ’ ’ ' 

962. I have discussed the question of Poor-laws 
so far, with reference to able-bodied labourers, because 
if it be allowed to be the Duty of the State to make 
provision for them, it will hardly be denied with rcgiird 
to the aged and infirm. Yet even with regard to these, 
there arc not wanting imjxirtant considerations which 
may modify this Duty. It is desirable, as an exercise 
of prudence and forethought, that labourers, as well as 
others, should .save in the season of health and manhood 
something on which they may subsist in sickness and in 
ago. It is desirable, as an exercise of family affection, 
that aged and infirm persons should be supported and 
nursed by their children and near rehatives. If the State 
be too ready to take upon itsilf the burthen of aged and' 
infirm persons, children may feel less responsible for the 
comfort of their .aged parents; parents, for that of their 
sick children; and other members of families, in like 
manner, witli rc.spect to each other: and thus, the 
family affections may be chilled, and family claims dis¬ 
regarded. And this danger is so far worth attention, 
that if a parent, or cliihl, or wife, or husband, of persons 
who have enough and to s])arc, apply for public charity, 
the State may i)roperly reject the claim, and cast the 
ap])licant u])on the care of his relatives; not relieving 
him except when his nece.ssitics have stamped his relatives 
with the disgrace of want of natural affection. And 
the lesson of the Duty of natural affection, and love of 
independence for our relatives as well as ourselves, which 
the State thus teaches, is to be extended as far as may 
be, even among the poorer classes. If, however, at last 
there remain aged and infirm persons not duly cared for 
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by their relatives, they are proper objects of tho care of 
the State. 

0(53. Wo have been proceeding, all through tho 
argument, upon the supposition that voluntary charity 
is insufficient to relieve the distress which exists: but in 
every community, tho question may be asked. Is this 
so? Is legal provision for the poor necessary, because 
voluntary charity is insufficient ? And it has been urged 
that tho connexion may happen to bo in the reverse order; 
that voluntary charity may be insufficient, because legal 
provision is established. For men, it is said, if they are 
compelled by law to contribute to the support of the 
poor, think their Duty towards them quite fulfilled; 
and will not exercise voluntary, as well as involuntary 
bounty; but if they bo loft to tho workings of thoir own 
hearts, and to tlie influence of the distress which they 
witness among thoir neighbours, they will give kindly, 
the poor will receive gratefully, and the offeets will So 
bettor than any which a compulsory provision, a Poor- 
law, could produce. And this real charity to neighbours, 
which is exorcised in the absence of a Poor-law, will not 
be confined to the rich; even the poor will give to those 
who are still poorer than themselves, and all ranks 
will be bound together by ties of kindness. 

9(54. Whether the State prevision for the poor 
shall or shall not freeze the spontaneous eharity of indi¬ 
viduals, as here asserted, will depend much upon whether 
those who are taxed, on this account, look upon the 
State as acting towards the poor for them, or for the 
poor against them. If the former be the case, which is 
what we have supposed; if the State bo looked upon as 
executing the benevolent intentions of the citizens, and 
thus, as supplying the inevitable deficiencies which must 
occur in the practical working of the charity of private 
persons, however benevolent and however vigilant, there 
appears to be no reason to fear that the public stream 
will stop the private sources. We do not find that the 
State’s taking into its hand the enforcement of Owner¬ 
ship or of Contracts weakens men’s habits of Justice and 
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Truth; except that in cases whero the Government is 
hated, men are willing to defeat the administration of the 
Law. Where men look upon the Laws as conformable 
to Justice, they readily help to enforce them; and in 
cases which the Law does not reach, they are the more 
likely to act justly, on account of their having promoted 
the administration of justice by the Law. In like manner, 
if men look upon a Poor-law as humane, and approve it 
on that account; they are likely both to make the law 
effective for the purposes of humanity; and when the 
law falls short of tho measure of their humanity, to 
supply its defects hy their own voluntary acts. They 
.are the Nation; the law is their law; it is one p<art of 
their dealings tow.ards their poorer friends and fellow- 
citizens, but necessarily one part only. 

ilG.'j. Tho example of England appears to show 
that a legal provision for the poor docs not extinguish 
tho disposition to spontaneous charity. In this country, 
all lands and houses are taxed for the relief of the ])oor; 
.and this t.ax may be considered as a condition of the 
tenure of property. And yet there is, perhaps, no country 
in which there is more spontaneous charity; especially 
if wo include, in this expression, the relief of tho poor in 
the various forms in which it is undertaken by Charitable 
Societies. These Associations are something intermediate, 
in tlieir nature, between the State and an individual; 
and they show, that the humanity of Englishmen does, 
as we have intimated, look upon the relief given to the 
poor by the State, as insufficient; and seeks to supply 
the deficiency, by the agency of supplementary bodies. 
These Associations, again, do not supersede the Duty and 
the necessity of individual charity. The charity of each 
person to his immediate neighbours is especially a Duty; 
for of their distresses, he secs something, and gives to them 
because he feels for them. Not only no act of the State, 
but no participation in Associations, can supersede this 
Duty, as a neeessary part of our Moral Culture. We 
may add also, that it docs not seem likely that indivi¬ 
dual charity, in addition to the operation of Societies, 
will ever cease to be needed, or will ever be less needed, 

112 
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in order to relieve the distress whicli prevails in various 
forms. The fonns of misery multiply so fast, and the 
numhor of tlie distressed is so great, that charity is never 
entirely victorious in her struggle with them. Or ratlier, 
all tlie exertions which we make are quite insufficient to 
bring the distressed part of the peoj)le into a condition 
wln'cli our humanity can contemplate with any satisfac¬ 
tion. All that we do, serves to show us, among other 
things, this; that both the State and individuals must 
cultivate the Principle of Humanity witliin them to a far 
higher degree than they have yet done, in order that 
tlieir moral condition may correspond to the actual con¬ 
dition of things, and in order that the continued moral 
and intellectnal progress of the nation may be ])ossible. 

!)()G. If we can sec, even by the light of rational 
morality alone, the necessity of thus cultivating our 
Ifumanity by acts of kindness and bounty to the poor, 
tliis is still niori! strongly brought to our conviction 
when we take into our account Christian Morality. 
The teaching of Christ and his A])ostlcs accepts all the 
precepts of this kind which prevailed among the .Jews, 
and carries tluan further. Yet in the .Icwish Law, bounty 
to the poor w.as largely enjoined. The Jews were for¬ 
bidden to glean their vineyards, and commanded to le.ave 
something for the ])oor and the stranger (Lev. xix. lO). 
They were directed to lend to their poorer neighbours, 
even when likely to lose wdiat they lent (Dent. xv. 9). 
And almsgiving w.as among them one of the most 
necessary ])ractiees of a good man. Christ exhorted his 
disciples to carry this ])r<aeticc still further (IMatth. v. 
■12): Giro to him that asheth tltee. He himself was in 
the habit of giving money to the ])oor (.John xiii. 29). 
The early Christian congregations made frequent contri- 
butionsfortho poor (Rom. xv. 26 ; Cal. ii. 10, &c.). And 
this w.as often urged .as a duty in Apostolic injunctions. 
The Christians were recommended to bay aside something 
for this purpose on the first d.ay of the wxek, according 
as God had prospered them (1 Cor. xvi. 2). And such 
a collection on the Lord’s day has continued to be <a 
very general pr.acticc of Christian congregations, up to 
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our own time. In England, indeed, it lias been generally 
discontinued; perhaps in a great measure in consequence 
of the absolute right to relief which the laws gave to 
the poor. But there appears to bo no reason why the 
Humanity of the State should suj)ersedc the Christian 
Charity of the Congregation. There is, as we have said, 
abundant room for the exereiso of both. Wo have alre.ady 
seen (4!)6’, 508) how strongly benevolence to the poor is 
urged upon us as a part of Christi.an Morality. 

91)7. There is another w.ay in which the Laws of 
some Stotes, and of England among the number, cxjtress 
the humanity of the humane citiwus, and teach a lesson 
of that virtue to those that need it: namely, by forbid¬ 
ding cruelty to .animals, and making it penal. This 
is a remarkable kind of Law, as being a very distinct 
instance of Ltaws dealing with m.anners, as evidence of 
vicious dispositions, where no Rights are violated. For 
anim.als can have no Riglits. And if it be said that 
hnmanc men have a Riglit not to bo shocked by the 
sight of wanton cruelty, it may be said on the same 
ground that truth-loving men have a Right not to 1 k» 
shocked by w.anton lying; and the like; which probably 
no one would assert as a ground of legislation. 
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CUAPTEII XIII. 

DUTIES OF THE STATE—PURITY. 

!)C8. The Duties of the State connected with 
Purity .arc principally those which concern the Insti¬ 
tution of M.arriagc, which is the foundation of the 
notion of Purity, so far as reg.ards the Intercourse of the 
Sexes. The State takes the course which the Duty of 
Purity prescribes for it, when it establishes and sanc¬ 
tions the Marriage Union, punishes Offenses against it, 
ni.akes it a source of Rights to the married Persons and 
to their children. Dut a regard for Purity imposes still 
other Duties on the State with respect to this Institu¬ 
tion. . It is the business of the State, aiming at moral 
purposes, not only to sanction Marriages such as belong 
to tlio manners of any stage of society, but .also to purify 
and elevate the conception of the Marriage Union itself. 
Marriage must be, for instance, a union of the married 
])ersons upon equal terms, so far .as the conditions of the 
two sexes allow; with an identification of their interests, 
and an engagement of permanent and obligatory com¬ 
munity of life. The Law teaches this, by prohibiting 
Polygamy; .and by denying the Rights of children to the 
offs])ring of mere Concubines. 

989. Tlie closeness of the jural and moral union 
lietween two m.arricd persons may still further be taught 
by the Law, in its provisions concerning Divorce, the 
relc.asc of m.arricd persons from the marriage tie. The 
entire union of interests, affections, and life, which forms 
the highest conception of marriage, is expressed in Law, 
by milking marriages indissoluble, and prohibiting Di¬ 
vorce altogether. It m.ay perhaps be said, that this is 
legislating upon a standard of Morality too high for any 
existing state of society. It may be said, that the man 
and the woman may, after marriage, find themselves 
mistaken with regard to the union of hearts, and har¬ 
mony of dispositions, which they supposed. They may 
come to hate each other, as much as they ought to love. 
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Can it answer the purposes of Marriage to prohibit sucli 
persons from separating ? 

970 . It may perhaps be further urged, that to 
shape Laws by this scheme of teaching a pure morality, 
is visionary and mischievous: visionary, because it will 
not succeed; mischievous, because the law dej)rlves 
some persons of Itights, or makes them miserable, in its 
attempts to teach others. It may be added, that the 
true way to legislate concerning Marriage, is to treat it 
as a Contract, which it is; to make such provisions 
as shall most promote the benefit of the Contracting 
Parties: and among others, what more obvious than 
this: that when both tlio Contracting Parties, who must 
know best, find the engagement a source of unhappiness, 
they shall bo at liberty to dissolve it ? 

971 . To this we replj% that if wo take this Prin¬ 
ciple simply, that the union of tlie Sexes is a matter of 
Contract, and that the Contract may at any time be 
dissolved by tlie joint .agreement of the parties, we 
must abolish the I.aws against Polygamy, and jdace 
illegitimate and legitimate children upon the s.amc foot¬ 
ing. For this Principle leaves no distinction ])ossible 
between Marri.agc .and Concubin.agc. If any voluntary 
engagement of cohabitation, for any time, be Marriage, 
there is no need for any J.aw respecting Marriage. Tlie 
Law, which requires an eng<agcment of pcrm.ancncy, in 
order that the Marriage m.ay have lcg.al consequences, 
limits the freedom of such Contracts; .and does so, in 
order that the Marriage Contract may be more nearly 
what it ought to lx;. Concubin.age and M.arriage arc 
distingui.shed, in order th.at an entire union of two 
persons, for soci.al and moral, and not merely sensual 
purposes, may be honoured and practised. No union is 
acknowledged as Marri.age, which docs not profess to be 
for life. It has been said, that if men and women were 
left free to settle the terms of the Marriage Contract, 
they would, in most cases, be led to make it a Contract 
for life. The number of cases of Concubinage which occur 
show that this is true only in a very limited sense. But even 
if this were true, why docs the Legislator reject the cases 
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in winch the parties do not wish this? If persons wish 
to make such a Contract for a limited time, why does 
he not sanction and enforce it ? AVIiy does he, on the 
contrary, make rules which stamp it with a character of 
degradation and disgrace ? Manifestly, because he wishes 
to impress upon the citizens the great social and moral 
dignity of a complete union for life, and its superiority 
over a temporary or capricious cohabitation. Every 
Law, then, which establishes Marriage, must have for 
its object to teach what Marriage ought to be. 

972 . But Marriage ought to bo, not only an cn- 
gagement^f mutual affection for life, but also a provision 
for rearing a family of children; and this is a further 
reason against allowing a Marriage, once made, to bo 
dissolved. While the children are young, the continued 
union of the parents is necessary for the sujiport, pro¬ 
tection, and education of the woman and the children. 
And tho necessary offices of mutual service among the 
members of the Family, cannot be effectually performed, 
except they arise, not from the tenns of a Contract, 
but from the family affections: and such affections must 
want the very nature of love, if they can look forward 
to the time when they can terminate. The tics of 
Family and Society are not commonly looked upon 
!LS the Obligivtious of a Contract, which may be dissolved 
at the AVill of the parties. The I.aw of Marri.agc 
would bo at variance with the general feeling of man¬ 
kind, if it so treated them. Men do not think those 
excusable who desert their children, or their parents, in 
their need, even if it had been previously agreed between 
the parties that they should be nothing to each other. 
And further; as we consider it a Duty and even an 
Obligation of the parents to support and educate the 
children, it is also a Duty to give them that Family 
Education which tho permanent union of tho parents 
alone can give. 

973 , In order to show that tho divorce of tho 
parents would not deprive the children of necessary 
support, care, and connexion, it has been urged that 
marriages are constantly dissolved by the death of the 
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parties, at all ages of the ehildren; and that this event 
does not prevent the proper education of the children. 
And undoubtedly, if the piirents be separated, by what¬ 
ever event, the children may still be brought up, and 
even excellently brought up. But .among the beneficial 
influences which operate to form their hearts and moral 
principles, their regard towards their parents must have 
an important place. And it must make a very material 
difference in this regard, whether they have to look 
upon tlicir parents as united by an affection which 
lasted through life, though one be now taken away : or 
as separ.ated by a voluntary act, and perhaps living 
in wedlock with new spousre. If the Law were to lend 
its aid to the distribution of the children in such cases, 
as readily and as approvingly .as to the .arrangements of 
an unbroken family, it would ])rcsent to us a Conception 
of Marriage ranch lower .and less pure than th.at to which 
a modenate mor.al culture directs us. 

!)74. It is said that an engagement to rct.ain our 
affection through life is absurd, since w6 cannot com¬ 
mand our affections ; and that to bind two persons to¬ 
gether, who have begun to hate, instead of love each other, 
is to inflict upon them an useless torment. But though 
wo cannot comm.and our .affections, we c.an examine our 
hearts before we make the engagement: when this is 
faithfully done, married life itself, well-conducted, tends 
to give permanency to affection; .and nothing can more 
impress upon ns the necessity of being faithful to our 
hearts in the choice we make, than the knowledge that 
the step, once taken, is taken for life. Ag.ain, this same 
knowledge, that the union cannot be dissolved, tends to 
control the impulses of caprice, ill-temper, and weariness, 
in iniirricd life; and to keep two people together, and 
on the whole, very tolerably happy, who might have 
separated on some transient provocation, if Divorce had 
been easily attainable. And thus, the exclusion of 
Divorce tends both ways to the promotion of conjugal 
love and conjugal happiness. 

975 * All that we hiive hitherto said, tends to this: 
not that, in any given state of society, Divorce should 
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be absolutely prohibited, but that the highest Con¬ 
ception of Marriage is expressed by making Marriage 
indissoluble; that the Duty of the State, which is, 
among other Duties, to establish such Laws as may 
maintain and elevate the Moral Culture of the citizens, 
requires the Lawgiver constantly to tend towards this 
Conception of Marriage, and this condition. Whether, 
at tlic existing point of the moral progress of this Coun¬ 
try, the moral teaching of the Law is made most cfFcctual 
by prohibiting Divorce in general, (allowing it only as 
the consequence of adultery on one side, and then with 
great difficulty,) I shall not attem])t to decide. 

971 I. ^o far, we have considered the subject in 
the light in which it is presented to us by Rational 
Morality. If wo now take into account Christian 
Mor.'flity, we find that in it the highest view which we 
can fomr of the entirencss and ])ermanenco of the mar¬ 
riage union is confirmed. We have already noticed (527) 
the condemnation delivered by Jesus Christ against the 
practice of Divorce, as it then existed among the Jews. 
It has been most commonly understood, that these ex¬ 
pressions contain a condemnation of Divorce under all 
circumstances, exce})t in the c.aso of adultery. But 
there have not been wanting those who have explained 
these passages otherwise. They allege that when it is 
said. Those whom, God /uith joined toifether, let not man 
put asunder, we are to recollect th.at God has not joined 
together tho.se between whom there is a settled unfitness 
for the marriage union, though man may have done so. 
When it is said that Moses allowed Divorce to the Jews 
for the hardness of their heart, it cannot be meant that 
he, allowed a sin which, according to the common inter¬ 
pretation, is equivalent to adultery. Divorce, they urge, 
was allowed for the hardness of men’s hearts, as all law 
exists in consequence of the hardness of men’s hearts, 
that is, in consequence of their tendency to do wrong. 
Divorce was given c.specially for the hardness of heart 
of those who abused the privilege at the time of our 
S.aviour, for it was the means of their showing the hard¬ 
ness of their hearts. And when it is said, Whasoemr 
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sImU put away Ms wife, and marry another, it is to be 
understood that those acts were part of the same design: 
such a design is undoubtedly adulterous. Such are the 
arguments for the less strict interpretation of this passage. 
But even with this interpretation, the Iciiding ])oiut of 
Christ’s teaching is ])lain; that the Christian was not to 
be content with such an imperfect view of the marriage 
union as was phaced before the Jew, but was to aim at 
that higher view wliich was manifested, when in the 
beginning God made them male and female. 

{)77. It m.ay be said, the view we have been 
taking, that marri.age is an entire .and intennin.ablc union 
of the pair, would load us to reject all second miirriages; 
and that the law, in order to express the highest Con¬ 
ception of Marrijige, ought to prohibit these. And 
undoubtedly, a very higlf view of the sacredness and 
entircncss of the marri.agc union may c.asily Iciid to a 
disapprobiition of second marriages; and among Chris¬ 
tians, in every age, there have been those who have 
condemned them. But yet, when the life of one of the 
parties is prolonged beyond that of the other, and when 
after the sorrow of the separation has subsided into 
calm, the survivor sees before him or her, perhaps at an 
early age, and after a brief married life, an indefinite 
remainder of life; the same causes which impel persons 
to marriage at first, must often operate again with equal 
power, and supply the same reasons why there should 
be marriage. And the law, in SJinctioning such marriages, 
divests the union of none of its entireness and perma¬ 
nence ; for the engagement is still for life on both sides. 
When the act of God has dissolved the first cngiigcment, 
the law does not make that which is past and gone, 
a fetter upon the present and future; but allows a new 
origin of conjugal life, making what remains of the 
person’s life, as if it were the whole ; which, as to all 
engagements, it is. 

1)78. Most States have, in some way or other, 
punished Adultery, at least on the part of the wife. 
Yet the Law of England, placing Rights as much as 
possible on the basis of property, gives the injured 



204 POLITY. [book V. 

husband pecuniary damages from the adulterer; and 
leaves the public crime to the cognizance of the spiritual 
courts. 

979 . There is another subject, on which it is 
necessary to say a few words; namely, the degrees 
of relationship within which Marriage is to he permitted 
by Law. In framing a system of Morality, the Moral¬ 
ist is often compelled to dwell upon subjects from which, 
on other accounts, he would wish always to turn the 
thoughts of men away: Incest is one of tliese subjects. 
Hut it will suffice us to treat it in a very brief and 
general manner. 

990. Without attempting to exhibit, in a more 
definite shape, the reasons .and feelings which have made 
men look with horrour upon any connexion of a conjugal 
nature, between the nearest family relatives; it may 
suffice to say, that all family relations make the man the 
natur.al fluardi.an of the wom.an’8 purity. Tliis feeling 
of Guardianshi]) on this subject, commonly infused into 
the affections, from their earliest origin, extinguishes 
the very seeds of desire, and leaves only Fraternal Lore. 
On the other hand, when no such relation exists, de¬ 
siring love may grow up; and in societies where men are 
free to choose their partners, there is a constant and 
universal feeling of courtship between the sexes, which 
tinges their manners towards each other. This feeling 
of courtship, in however many folds it may involve the 
S])ark of desire, is yet inconsistent with the chaste guar¬ 
dianship of Fr.atern.al Love. Hence, the necessity of 
separating the cases in which persons may not marry, 
because they are relatives, from those in which they may 
marry. 

981. Where the separation line is to be dr.awn, 
in ally given state of Society, is a question difficult 
of solution, and necessarily in some degree arbitrary. 
The rule may be different in different states of Society; 
for it must depend, in a great measure, upon the Struc¬ 
ture of B’amilies, and the kind of the early intercourse of 
their members with each other, and with other B’amilies. 
Hence, although the primary family relations must 
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always have the same consequences, more remote re¬ 
lationships may be subjected to different Rules of inter¬ 
marriage ill different countries; and one Country or 
Ago is no absolute Rule for another: except only, that 
the long-continued past existence of a Rule, on this 
subject, is a very strong reason for retaining and ob¬ 
serving the Rule; since tlie scjiaration of the two classes 
of cases, so necessary to the purity of families, produces 
its effect by being familiar to men’s minds. 

1M12. Some jiersons have sought a ground for the 
prohibition of marriages between near relatives in phy¬ 
siological reasons, and in the supposed degeneracy of the 
offspring when such a practice is continued. Rut if this 
result wore far more certain than it is, wc could not 
consistently make it a ground of legislation, except wo 
were also prepared to prohibit unions which are far more 
certainly tlie cause of iihysiological evil; as for instance, 
when there is a great disparity of years; or hereditary 
disease, or insanity, on either side. 

983. A question of jirohibited degrees of kindred, 
which has been much discussed, is this: Wliether a 
man may marry his deccascil wife’s sister. On tliis wc 
may observe, that though much argument on the subject 
has been drawn from the law of Jloses, such argument 
is of no direct force; since, as we have said, one Nation 
is no Rule for another; and the habits of society, and 
the relations of families, on which the Rule ought to 
depend, were very different among the ancient Jews, 
and in our own country at jircsent. So far as the Jewish 
law has been the basis of the Rule hitherto received, it 
has weight; since, as wo have also said, an existing 
Rule is entitled to great respect. As to the grounds of 
decision belonging to our own state of Society, we have 
mainly to consider, whether, by marrying one sister, 
men in general are placed upon the footing of Fraternal 
Love with the other sisters; and whether it is requisite 
to the purity of this Fraternal Love (on both sides) that 
there should be no possibility of its being succeeded by 
the love which courtship implies. On these two ques¬ 
tions, different opinions will be entertained by different 
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persons. To the first, the manners generally prevalent 
in this country seem to direct us to return an ailirmativo 
answer. 'Whether Fraternal, may, in the course of a 
life, alternate with Conjugal, Love, it is more difficult to 
say. In one order, at least, this appears not to be 
unusual; since it often happens that a person courts 
first one sister and then another; but this takes place 
before the conjugal relation is established: and perhaps 
tends rather to show that the fraternal condition ought 
to supersede all other affections. 

O04. On both sides of this question, arguments 
may be drawn from the probable consequences. On 
the one hand, if the brother-in-law is never allowed to 
become the husband, the sister of the deceased wife may, 
without incurring reproach, live with him as a brother, 
and may thus give to the children a mother’s care. On 
the other hand, if the brother-in-law may become the 
husband, both he and the children may often find, in 
such a union, a valuable consolation and resource, after 
the loss of the mother. But the purity which is the 
object of such llules, is in danger of some tarnish from 
the contemplation of consequences; and we shall not 
attempt to decide the question. 


ClIAPlEB XIV. 

DUTIES OF THE STATE—ORDER. 

Of Punishment!. 

985. All Legislation in a State may bo considered 
as resulting from the Duty of Order; for all Laws are 
means of Order. We have considered Laws, according 
to their purpose, as directed by Humanity, Justice, and 
the like; .and wo shall not attempt here to make a 
separate class of those which have Order more especially 
for their object. But wo may consider, as particularly 
resulting from the Duty of Order, the Office of the State 
in giving reality to the Laws by Sanctions, that is, by 
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Punishments. The Laws of each Community not only 
lay down certain Rules of Action, commands or pro¬ 
hibitions, for the members of the Community. They 
do more: they direct that certain PunishmenU shall bo 
inflicted on those who transfrress the Law; as Fine, 
Imprisonment, Bodily Piiin, Mutilation, Infamy, Exile, 
Death. And the Community, by its officers, inflicts 
these Punishments. It is in this manner that the Laws 
become real Buies of action; and that in the minds of 
all men, Law-keeping and Law-bre<aking become objects 
which are sought .and avoided, with the same earnest¬ 
ness and care .as the other objects of the most powerful 
desires and aversions of men. The Punishment which 
thus gives reality to the Law, is the Sanctwu of the 
Law. 

986. The Laws command what is in the -com¬ 
munity deemed right, and hence, Punishments arc in¬ 
flicted upon actions which are deemed wrong; although 
all wrong actions are not necessarily punished by Law. 
We have already explained (361, 362) the relation be¬ 
tween the National Ijaw and the National Morality. 
The National Law expresses certain fixed .and funda¬ 
mental portions of the National Morality: but not the 
whole. Law deals with external and visible acts, such 
as aftect men’s Rights; Moriility deals, besides, with 
acts which .are right or wrong, though they do not .aftect 
Rights; and with internal springs of action. The l^aw 
must always be just; but there may be many things 
which arc just, and which yet cannot l)c enforced by 
Law. The Law must prohibit only what is wrong, 
though it may not prohibit all that is morally wrong. 

987. Since the 1 .aw should .always be just. Punish¬ 
ments should l>e inflicted only on what is mor.alIy wrong. 
It is sometimes said that the sole object of Punishment 
is the prevention of harm to the members of the com¬ 
munity ; but this is not the conception of Punishment. 
Punishment implies moral transgression. Crimes arc 
violations of Law; but Crimes arc universally under¬ 
stood to be offenses against Morality also. If, in en¬ 
forcing any law, of which the sole object were the 
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))rcvention of harm to the community, some individuals 
were subjected to pain, these individuals being morally 
blameless, the pain would not be conceived as Punish¬ 
ment ; if the infliction were to take the character of 
Punishment, the proceeding would be considered as 
intolerable. When persons, afilicted with or suspected 
of contagious disorders, are put in constnaint for the 
good of the community (as in Quarantine), this con¬ 
straint is not called Punishment. A Law that such 
])orsons should bo put to death, even though the health 
of the community might be so best secured, would be 
rejected by all men as monstrous. An object of Punish¬ 
ment is the prove|)tion of Crime; but it is the prevention 
of Crime as Crime, and not merely .as Harm. 

988. Thus though an object of Punishment is to 
prevent the classes of acts to which it is affixed, this does 
not fully express the object; the object is to prevent 
such acts, as being wrong. And the Laws which affix 
Punishments to Crimes, prevent them (so far as they do 
prevent them) by making men look upon them as wrong; 
or .at Insist by making each man regard them .as some¬ 
thing which the community deems wrong, and will 
punish because it so deems. And thus. Punishments, 
whUe they hsive it for their object to prevent certain 
kinds of acts, aim to obtain this object by making men 
look upon these acts as wrong. Tlic Object of Punish¬ 
ment, even when it threatens most roughly, is not merely 
to deter men, but to teach them; not merely to tell them 
th.at transgression of the Law is dangerous, but also th.at 
it is immoral. Punishment is a means of the Moral 
Education of the Citizens. We will trace some of the 
applications of this view. 

989. In Laws respecting AVrougs, we see very 
evident traces of the moral teaching which the Law¬ 
giver, consciously or unconsciously, has had in view. 
Tims, with regard to Wrongs against the Person, one of 
the most ancient and general Rules is the lex talionis, 
retaliation; a degree of suffering and harm inflicted upon 
the wrong-doer, equal to that which he had himself 
oocasioueffi Such was the Mosaic Rule (Exod. xxi.). 
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Stripe for stripe, vioundfor wound, hurnJmg far huming, 
foot for foot, hand far Imnd, tooth for &oth, eye for eye, 
life far life ; and still earlier (Gen. ix. 6), Wh^o ihed- 
deth man’s hlood, hy man shall his Hood M shed. Sueli 
an Ordinance, by making man feel that which he in¬ 
flicts, plainly tends to teach him that all men are bovmd 
together as partakers of a common nature, and are re¬ 
quired to act with a recollection of this community. 
Such is the mode in which children are still often taught, 
so as to have unfolded in them the feeling of humanity, 
both towiirds other children, and towards animals. And 
thus, in the earliest measure of punishment, we see a 
disposition to proportion it to the degree of guilt, as 
measured by the violence done to the common nature of 
all men. 

990. But it may be said, that the maxims of pu¬ 
nishment admitted in later times deviate from this view, 
and are regulated by the principle that the object of 
punishment is simply the prevention of crime, and not 
the moral education of the people. And as examples of 
such maxims, may be adduced such as these: that 
Crimes are to be punished with greater severity in pro¬ 
portion to the difficulty and necessity of preventing 
tliein; or the facility of perpetrating them; or their 
being committed by combinations of men. These cir¬ 
cumstances, it is said, do not increase the guilt; and 
yet, in the common judgment of Legislators, they have 
been made to increase the Punishment. 

991. But there is, in this judgment of Legislators, 
nothing at variance with the doctrine, that the purpose 
of Punishment is the Moral Education of the people; 
and that it ought to bo regulated by this imrposc. For 
such circumstances as wo have mentioned, if they do 
not increase the guilt of the transgression, at least 
augment the need which men have of the lesson which 
the Law gives, and interpose difficulties in the way of 
making the lesson impressive. If stealing privately in 
a shop, or stealing from a bleaching ground, or any 
other offense, can be committed witli special facility; 
those who arc placed in temptation require*to be taught 
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the criminal character of the act with special emphasis; 
which the Law can do only by annexing to it a severer 
punijhinont. And on the other hand, if the crime, 
thougli one of great moral depravity, be one wliich is 
easily provided against, the Law may exjircss its con¬ 
demnation by a lighter penalty than would otherwise 
be necessary. Thus a Breach of Confidence, though 
it must be looked upon as more guilty th.an a Fr<aud 
where no trust has been reposed, is visited with a 
smaller punishment. And this is quite consistent with 
the character of the Law as a Moral Teacher. The for- 
beariinco of the Law in punishing Brcjich of Trust, is a 
significant lesson to the Trustor; inculcating the circum¬ 
spection, care, and precaution, with which ho ought to 
select and control the depositary of his confidence. And 
accordingly, when the trust is unavoidable, the punish¬ 
ment is not limited by this double bearing of the lesson ; 
as in the case of a theft committed by a servant in the 
shop or dwelling-house of his master'"‘j for there it is 
in vain to preach to the Master a vigilance which could 
not be cft'ectually exercised. 

992. In like manner with regard to crimes com¬ 
mitted by Combinations of men, there are strong reasons 
why the Law should te.ach the criminality of such acts 
with a more cmj)hatic voice, that is, by a heavier 
punishment. For this lesson has to contend against 
strong influences on the other side; the counteiiiince 
and encounagemont, perhaps it may be, the confidence 
and enthusiasm, which men engaged in a crimin.al act 
derive from their combination. A solitary criminal must 
feel as if he had all the world against him; but a band 
of conspirators are a public to one another; and the 
voice of this public, overbearing or misleading that of 
the conscience, requires to be itself overpowered by the 
voice of the Law, teaching with the authority of the 
whole community. Hence, conspiraeies and combina¬ 
tions to do illegal acts, are very properly punished with 
greater severity than the like acts done by individuals. 

993. In order that the Moral Teaching of the 

• Paley, vi. 9. Crimes and Punishments. 
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Law may be effectual, it must be in a great measure 
in liarmony with the general opinion of the members of 
the community. An attempt to throw the strong con- 
demuiition of the community upon an act by an extreme 
punishment, when tlie community do not sympiithize 
with the severity, will make the criminals objects of 
pity, and alienate m<>n’s minds from the Law. But 
this is not to be understood, as if the Law could pro¬ 
duce no effect, in exciting, or keeping up, a CTcater 
horrour of certain crimes, than would i)revail if the law 
were relaxed. If the law be not very strongly at 
variance with the moral judgments of individuals, there 
are many citizens who, looking upon the law as being, 
in general, the support and expression of morality, will 
have their sentiments, with regard to special crimes, 
drawn towards an agreement with the law; anti will 
look upon such crimes with especial abhorrence, so long 
as they arc the objects of extreme punishment. In such 
cases, the relaxation of the punishment may diminish 
the prevalent abhorrence of the act. Tims, it is possible 
that the removal of the punishment of deatli from the 
crime of incendiarism may make the common people 
look upon such acts as less atrocious than heretofore. 
The recklessness and malignity of the crime made men 
continue to sympathize with the extreme of punishment 
in tliis case, so long as the law awarded it; but the 
mitigation of the punishment may possibly weaken the 
feeling. 

!)94. The law of retaliation, which we have men¬ 
tioned as the oldest measure of punishment, is one to 
which men’s feelings still very generally assent. That 
punishment of death should bo inflicted upon mur¬ 
derers, shocks few persons, compared with those who 
are shocked .at the infliction of de<ath in most other 
cases. Yet Capital Punishment has often been assigned 
to crimes of mere fraud, as forging bank-notes, coining 
money, .and the like. It ni.ay be asked, whether this 
is consistent with the Principles wc have laid down. 
Without pretending to justify any particular law, wo 
may reply, tliat laws of this kind teach, and arc in- 
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tended to teach, a very important lesson; namely, the 
value and dignity of that established order and mutual 
confidence under which alone coined and paper currency 
can circulate. AVith the prevalence of such order and 
such mutual confidence, a nation may be populous, and 
its inhabitants may live in peace, ease, and comfort. 
Without such order and confidence, the land must bo 
full of violence and mistrust; the inhabitants few, and 
comparatively wretched. He who destroys the order 
.and confidence of society, may be considered as destroy¬ 
ing tho.se lives, which if such crimes as his had been 
common, could never have existed. The Law of ancient 
times treats the Coiner as guilty of treason against the 
Sovereign; but the Law, at any time, may treat the 
coiner and the forger of money .as a traitor against the 
Sovereign liule of Mutual Confidence, which is, to a 
prosperous and wealthy Nation, the breath of life. 

99,'). This Lesson, however, a))|)lies only to the 
State currency; which necessarily circulates rapidly, .and 
is taken and given with slight examination. Private 
bills arc to be protected on other princii)les. And even 
with regard to State currency, if it can by any means 
be made impossible, or difficult, to forge or coin imi¬ 
tations of it; it is the business of the St.atc to employ 
such means, rather than, by means of extreme punish¬ 
ments, to claim, for the existing form of the currency, 
an importance which docs not really belong to it. 

99fi. AVo m.ay observe, further, th.at as the con¬ 
sideration of the high v.aluc and dignity of the established 
order of society, and of the security, confidence, and 
tranquillity which result from it, may justify the Law 
iu asserting the claims of such order in the strong 
language of capital punishments, if it cannot be made 
intelligible in any other; so this p.art of the Law, no 
less than any other, requires the iissent of a good citizen; 
and, in his proper place, has a moral claim to his co¬ 
operation. 

997 . It may be that sometimes the long duration 
of an orderly and tranquil state of society, and the 
comparatively rare occurrence of capital punishments, 
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may lead men to forget that a disorderly and violent 
state of soeiety is possible, and that the danger of it is 
kept oif, only by the existence, that is by the enforce¬ 
ment, of laws. This forgetfulness, and the repugnance 
to the thought of the death and pain of any one, which 
a life spent in tranquil society commonly produces, may 
lead men to think with dislike of the ])unishment of 
death, and of other severe bodily punishments. But 
if tills dislike operate so as to make citizens neglect, or 
violate, their duty of co-o])crating to enforce the Law, 
the result will be the growth of crime, and the recur¬ 
rence of a disordered and violent condition of society. 
Judge, Jury, Prosecutor, Witnesses, arc alike bound by 
this Duty; and alike chargeable with the consequences 
of its neglect. 

998. The degree of co-operation which the State 
has required of its citizens in the enforcement of criminal 
Law, has been different at different times. Among the 
ancient Jews, capital punishment, death by stoning, was 
inflicted by tlic hands of the assembled people them- 
.sclves. In modern Europe, and in the world in general, 
the infliction of death, or mutilation for gi’cat crimes, 
has usually taken jilace in public; and has been re¬ 
garded with sympathy, or at least with acquiescing 
awe, ns a natural act of justice, necessary to the safety 
of good citizens. The freedom and diversity of opinions 
which have prevailed on political matters in England, 
have rendered men less generally ready to sym])athizo 
with acts of the State against individuals; and thus, 
the sympathy for necessary Justice has in many persons, 
grown dull, while a sympathy for the individual is 
lively. But this disproj)ortionate progress of sympathy, 
for the good .and the b.ad memlxirs of society, may easily 
go to such .an extent as to be a defect in our national 
moral culture. The humanity is of a partial and per¬ 
verted kind, which is drawn to the side of the criminal 
by the nccess.ary consequence of criminality. 

999. The prevalent detestation of criminals has 
been, in most states, one of the holding points of the 
general avoidance of crime; and consequently, one of 
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the means of a general moral culture. Some punish¬ 
ments so far take this prevalent feeling for granted, as 
to make it the instrument of punishment; as when the 
criminal is declared infamous; or when he is put in 
the Pillory, which is infamy added to bodily pain. 
Tlicsc punishments are, undoubtedly, very unequal in 
tlio weight with which they fall upon different persons, 
according to the public opinion respecting the person; and 
this is a defect in such punishments. But it docs not 
appear that orderly society can subsist without assuming, 
in a great measure, that agreement between public 
opinion and judicial proceedings which such punish¬ 
ments assume. If acts, which arc great crimes by the 
law, cease to bo infamous, or to shock men’s minds, 
the law ought to be altered: if for no other reason, yet 
for this; that the evils attending the frequency of such 
acts, being really felt, may excite general anger against 
such crimes and such criminals, and thus bring men’s 
feelings into harmony with the law which condemns 
them. If the law, as a means of moral discipline, lose 
its hold upon men, from being too rigorous, it may 
regain its hold by being relaxed: but it is to be recol¬ 
lected that the hold thus gained consists in the suffering, 
alarm, and indignation which crime produces. 

1000. Many attempts have been made to render 
punishment a moriil Discipline, not only for society in 
general, but also for the criminal himself; to reform 
him, while we punish. And so far as this is compatible 
with the reality of punishment, it is a Duty to aim at 
such an object; not only as a matter of humanity 
towards the individual, but also as a step in the moral 
improvement of the community: for the persons who 
are punished by imprisonment, or otherwise, are, after 
a longer or shorter time, liberated; and these form a 
part, and in populous States, not a small or unim- 
])ortant part, of those whose collective moral character 
is the moral character of the community. How the 
reformation of criminals is to be aimed at, whether by 
solitary confinement, by making the prisoner’s subsist¬ 
ence or comfort depend upon his industry, or in what 
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other way, is a question, rather of Prison Discipline 
than of Morality. 

1001. The punishments hesides death and bodily 
suffering, as Fine, Iinj)risonincnt, Exile, Deportation to 
a convict colony, and the like, differ much in the severity 
with which they fall upon different persons, according 
to tlieir previous circumstancos, and the circum-stances 
of tlic community. Through the feeling of the repug¬ 
nance whicli tile infliction of death excites in bystanders, 
many persons have been led to think that capital pu¬ 
nishments ought to be abolished altogether. If other 
punishments could come to assume such a character as 
to give to men’s Rights their reality, capital punish¬ 
ments might cease. But such an increase in the effi¬ 
cacy of lower punishments, as exile, imprisonment, and 
the like, must depend, in a great measure, upon the 
value of those benefits of social life from which the 
exile and the prisoner arc excluded. If the general lot 
of man in society could be made so delightful, that it 
would ho comparative misery to lose it. Banishment or 
Imprisonment for offenders might suffieo to keep up 
such a condition. But then, it is to be recollected, that 
one requisite for our advancing towards a stiitc of society 
so generally satisfactory, is the establishment of Moral 
Rules as realities; and to this, at present, there appears 
to be no way, except by making Ignominious Death the 
climax of our scale of Punishments. 

1002. We have said that there arc two kinds of 
Laws, Laws against Wrongs and Laws against Vice. 
What we have hitherto said respecting Punishments, 
applies mainly to the former kind. The general Prin¬ 
ciple which we have laid down respecting Punishment 
in such cases, namely, that it is to be regarded as an 
Instrument of Moral Education, is still more evident 
with regard to Punishments appointed for acts, which, 
though vicious, violate no man’s Right. Such are Laws 
.against cruelty to animals; .as we have said (96?); 
Laws against Indecency and Profligacy; .against Pro¬ 
faneness and Blasphemy; and the like. Punishments 
assigned to such Offenses, evidently have it for their 
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purpose to mark the judgment of the State as to what 
is right, and what is wrong; and to call upon the 
citizens to .agree in this judgment. Such Laws are 
intended, not to protect the liights, but to mould the 
Slanncrs of the citizens: not so much to prevent the 
acts which the Laws forbid, as to foster in the com¬ 
munity a disposition the opposite of that which such 
acts betray. The State forbids cruelty to anim.als, 
l)ecauso it approves, and would cherish, the feeling of 
hutn.anity. It puts down indecency .and profligacy, as 
far .as a regard for freedom will .allow it to do so, be- 
c.ause it respects, and would diffuse, chastity and purity. 
It condemns profaneness and blasphemy, because it re¬ 
verences God, .and would lead all its members to sh.aro 
in this reverence. Such L.aws aro imanifestly Moral 
Lessons. The State, in promulgating such ordinances, 
plainly comes forward in the character of a Teacher of 
the Citizens. 

1003. But yet, this office of teaching must needs 
bo very imperfectly discharged, if the me.ans which the 
State c.an employ for this purpose are only those which 
we h.avc mentioned. Punishments, when viewed as In¬ 
struments of the Mor.al Educ.ation of the citizens, may 
have a signific.ancc which they c.annot have under any 
other point of view; but still, they arc Instruments 
which can carry the work but a little w.ay. Wo must 
have something different from the Axe, the Scourge, 
the Chain, the Branding Iron, iu order to raise the 
minds of men to .any elevated standard of morals. The 
use that is made of them, may show th.at Mor.al Edu¬ 
cation is a Duty which the State acknowledges, and 
must needs acknowledge; but we must look in .another 
quarter for the only effectual means by which this Duty 
can be perfonned. 



ClI. XV.] STATE DUTIES-EDUCATION. 


217 


ClUVTTEB XV. 

DUTIES OF THE STATE—EDUCATION. 

1004. Two main questions may be proposed on 
the subject now brought before us: Is it the Right of 
the State to educate the People? and, Is it the Duty 
of the State to educate the People ? 

AVe reply to the first question, that the State has 
certainly a Right to educate the People, at least so far 
as is requisite to one of the objects at which every State 
must aim, its own preservation. Such a Right is in¬ 
volved in the State Obligation of Self-Preservation, of 
which we have spoken. The State cannot continue to 
subsist as a State, except tlicre be in the minds' of the 
Peo])le, a certain degree of reverence for Law in general, 
and for the existing Laws in particular. The infliction 
of punishment recpiircs in some oscs (as in the case of 
ignominious punishments) the sympathy of the People; 
in all cases, their aquiescence. The State cannot give 
to its punishments tliat force which the maintenance of 
the existing order requires, except it can dilfuse among 
the People a moral education in some degree corre¬ 
sponding with the laws. For this end, therefore, the 
State must have a Right to control, in some degree, 
the education of the People; at least so far as to sup¬ 
press all education which teaches them disobedience of 
the law's, and produces a hatred of the institutions 
under which they live. Again; the State must neces¬ 
sarily have a Right (781) of requiring, from its citizens. 
Oaths of Testimony, Oaths of Office, and the like, as 
means of securing a general coincidence between men’s 
legal Obligations and their Duties. But oaths cannot 
j»roduce their effect, if men’s minds be not religiously 
educated: the State must therefore desire the religious 
education of its citizens: and. must have a Right to 
require that they be religiously educated, at least so far 
as to feel the force of an Oath. Again, the State, in 
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prohibiting offenses against Person and Property, aims, 
and has a Kight to aim (791), at producing not only 
quiet, but security. It seeks not only to prevent battery 
and robbery, which prevention may, in particular cases, 
bo effected by mere force: but also, to make men feel 
secure that they shall not be beaten or robbed: which 
can only be done by making the citizens in general 
peaceable and honest, instead of being pugnacious and 
rapacious. The State must therefore have a Right of 
educating the People, or of controlling their education, 
so that tlio general Principles of Morality (160), which 
inculcate such virtues as peacefulness, honesty, and the 
like, shall be diffused among them. And thus it is the 
Right of the State—a Right arising out of the Duty of 
Seif-preservation, and of the protection of Person and 
Property,—^to direct or control the education of its 
citizens, at least so far as is requisite to diffuse among 
the people a respect for the property and personal Rights 
of their neighbours, a reverence for the obligation of an 
oath, and a general deference for Law and for the actual 
Laws. 

100.'). But the State has not only a Right to 
direct and control education so far as this, and on this 
ground of its Lower Duties, of Self-preservation, and 
of the Protection of Person and Property. The State 
has also Higher Duties, as wo have already shown in 
general (93.3, &c.), and .as we hiive found to be univer¬ 
sally recognized by nations in their Laws. Por instance, 
the character of the Laws concerning Marriage in all 
nations implies that the State must not only aim at the 
continuance and bodily comfort of its population, but 
also at the encouragement of chastity and domestic 
virtue (9l>8, &c.). The care for the destitute and 
wretched shown in the Laws of many States (943, See.), 
shows that the State acknowledges in itself the Duty 
of Humanity, and naturally implies that the State 
desires to promote this virtue among its citizens. And 
thus the actual Laws of nations in general show that 
the St.atc universally aims at something higher than 
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the protection of Person and Property; and this higher 
object may fitly be described as the Moral Education of 
the People. 

1006. There are obvious reasons why states should 
thus recognize as a Duty the general mor.al and intel¬ 
lectual culture of their citizens. The inoriil and intel¬ 
lectual culture of men, (including in this, .as we cannot 
avoid doing, their religious cidture also,) is the highest 
object at which men can aim ; and one wliich they can¬ 
not l>o content to neglect or to have neglected. They 
require to have their moral, intellectual, and religious 
sympathies gratified, as well as to have tlieir persons 
and properties protected. And many modes of con¬ 
ducting this culture, and gratifying these symp.athics, 
arc such .as maturally draw men into associations wliich 
exercise a great sway over their actions. In some re¬ 
spects, the convictions and feelings which bind together 
such associations, may be said to exercise the suf>rcme 
sw.ay over men’s actions: for, so far as men do act, 
their actions arc, in the long run, determined by their 
conviction of wh.at is right on moral and religious 
grounds: and a government which they hold to be 
wrong on such grounds, must tend to bo destroyed, so 
far as its subjects are free to act. And though men 
iiiiiy for a long time be subjugated by a government 
which they think contrary to morality .and religion, a 
society in which this is the general condition of the 
subjects cannot be considered as one in which the State 
attains its objects. The State, the supreme authority, 
must, in a sound polity, have on its side the convictions 
and feelings which exercise the supreme sway. It must 
therefore have, on its .side, the convictions and feelings 
which tend to bind men into associations for moral, 
intellectual, and religious purposes. If this be not so, 
the State has objects in which it fails, and which are 
higher than those in which it succeeds: and a portion 
of the sovereignty passes, from it, into the hands of 
those who wield the authority of Moral, Intellectual, 
and Religious Associations. It must, then, be an object 
of the State, so to direct the education of its subjects 
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that men’s moral, intellectual, and religious convictions 
may be on its side; and that Moral, Intellectual, and 
Ileligious Associations may be duly subordiiifite to its 
sovereignty. See (798). 

1007 . But further, the State has a moral character, 
which is represented by the moral character of the go¬ 
vernors of tlie state (8O6’), with certain limitations and 
conditions (8O7). The Governors of the State will aiin 
at the Moral and Intellectual Progress of the People. 
It is their Duty to do this, as acting for the State; and 
thus to promote the moral and intellcetu.al progress of 
the i)ooplc is a Duty of the State, inasmuch as the 
State is represented hy the Governors. 

10011. The Moral and Intellectual Education of 
men is closely connected with their Religious Education; 
and .it does not appear that any Education from which 
Religion is excluded, will answer cither the lower or the 
higher ends of Educiition as we have described them. 
For the convictions of men as to right and wrong, duty 
•and virtue, almost universally derive their support and 
their efficacy from their convictions respecting the Will 
of God and the Rewards and Pnnishments inflicted by 
Him. And oven matters which may be regarded as 
having .an interest for the intellect only, inevitably lead 
men to higher questions which have a religious interest. 
Thus the study of the material world leads to questions 
respecting the way in which the world was created and 
is directed; which are to most minds more interesting 
th.an .any questions of physical detail. The study of 
human history leads to questions respecting the provi¬ 
dential history of the world, which also are of higher 
interest than any mere narration, and which are religious 
rather than historical q\icstions. And thus it does not 
appear that Education c.an bo cither complete or satis¬ 
factory, if it exclude religion. 

1009. It is not easy to separate Education into 
two parts of which one shall be intellectual merely, or, 
as we may term it, secular, and the other, religious. 
Nor, if this were possible, is it likely that a merely 
secular education would answer the ends which the 
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State must have in view. An education of the People 
•which should exclude Religion, and the traditionary- 
influence of Religion upon other studies, would not 
produce the beneficial effect upon the character and 
s])irit of the nation which are commonly expected .as 
the effects of education. If history and poetry, natural 
history and n.atur.al philosoj)hy, have alw.ays been con¬ 
sidered as important p.arts of education, they have been 
so considered because these studies have hitherto lieen 
pursued by almost all the masters of them in a moral 
and religious spirit; so that all the knowledge and 
thought wliich the pursuit of them brought in the 
learner’s w.ay, co-opcr.ated with the influence of morality 
and religion. Even reading .and writing, as branches 
of education, have been considered mainly valuable be¬ 
cause they bring the learner into communication with 
the knowledge and the thoughts which belong to m.an’s 
moral and religious n.ature. If this were to cease to bo 
the ease, if morality .and religion were to bo excluded 
from (!duc,ation.al studies, the studies would bo no fit 
c'due.ation for moral cre.atures. And as we have already 
said (1008), it docs not appear to be easy to teach 
morality, with any degree! of etticacy or coherence, with¬ 
out combining it with religion. 

1010. But on the other luand, this introduction of 
religion, .as an clement of education, leads to serious dif¬ 
ficulties in carrying into effect the edue.ation of tlie people. 
For the religious culture of each ])crson is a matter with 
which the St,ate, of itself, cannot fitly interfere, .as wo 
have saiil (79*^)- And moreover tlioro m.ay bo, and in 
many nations are, different Religious Bodies in tho 
pco])lc, which cannot easily, or cannot at all, conduct 
their religious education in common. And thus tho 
State, and the f Joveruors who, acting for the State, have 
to aim at the moral, intellectual, and religious education 
of the people, have to choo.so among very important 
alternatives. Sluall they promote a moral, intellectual, 
and religious edue.ation, founded on tho principles which 
they themselves deem to be true? Shall they endeavour 
to .separate the moral and intellectual elements of educa- 
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tion from its religious portion ; and promote the former 
portion in the whole of the population, leaving each 
religious body to provide for the religious culture of its 
members? or shall they promote a distinct education, 
moral, intellectual, and religious, within the limits of each 
religious body? For we have already endeavoured to 
prove that they neglect both the Safety and the Duty of 
the State, if they do not in some manner or other provide 
for, or promote, the general education of the people. 

1011. We shall not attempt to answer in a general 
manner, these questions; for it docs not appear that they 
admit of any general answers. They involve in each case, 
historical elements on which the answer must essentially 
depend. The mode in wliich each nation ought to pur¬ 
sue its moral, intellectual, and religious culture, depends 
upon the History of the Nation; and must in each case 
be determined by the past and present condition of the 
Nation. 

1012. Further: the mode in which each n<ation 
ought to pursue its moral, intellectual, and religious 
culture, depends upon the History of Religion, as well 
as upon the History of the Nation. The History of 
Religion, (at least, since the coming of Jesus Christ upon 
the earth, and among Christian nations; and in a wider 
sense, even beyond these limits;) is the History of the 
Christian Church. And thus the solution of the prin¬ 
cipal questions which arise concerning the Dnty of the 
State as to the moral, intellectual, and religious education 
of the people, are to be determined with reference to tbe 
History of the Church. And we are necessarily led to 
speak of the Relation of the State to the Church, which 
will bo the subject of the next Chapter. 

1013. Before we conclude the present Chapter, 
however, wo may observe that the moral and religious 
culture of men, both as it stands among the aims, and 
duties of the State, and among the functions of the Church, 
includes the teaching of moral and religious truths to 
men and women, as well as to children. It includes not 
only the education of the young, but also the instruction 
of the adult: preaching as well as teaching, and whatever 
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is, in its effects, equivalent to preaching; that is, all dis¬ 
cussion, exposition and admonition relative to the grciit 
question of Morality and Religion:—.as the grounds .and 
limits of right and wrong, of Duty and of Virtue;—the 
Rewards and Punishments of well and ill doing;—the 
providenti.al government of the world;—the work of its 
creation and prescrv.ation. All such teiiching affects 
men’s moral cl).aracter, and consequently, is a matter of 
interest to the State: .all such te.aching has to spe.ak of 
the Laws and Government of God, and consequently, is 
a matter of religious truth. And thus, the State and the 
teachers of tlie n.ation necessarily come into contact, .and 
require to have their Rel.ation determined, not only as 
regards tlie business of education strictly so called; but 
also so for as regards moral and religious teaching in the 
widest sense; wliether it proceed from the pulpit or the 
prres, the chair of the professor, or the cell of the solitary 
writer. In Christian nations, however, the Te.achcrs 
and Ministers of the Christian Church deserve, on every 
account, a more special and prominent consideration than 
any other set of 'I'eachcrs, as being by much the most 
important both for their influence in the n.ation, and 
from the history of the Chiuch to which they belong. 


ClIAPTEtt XVI. 

DUTIES OF THE STATE—THE CHURCH. 

1014. As wo have seen, it is the Right and the 
Duty of the State to .aim at the Moral, Intellectual, and 
Religious Culture of the People: and as wc have also 
scon, this Duty brings the State into contact with the 
Religious Teachers of the N.ation. It must be determined 
what is to bo the rel.ation between Governors and Le¬ 
gislators on the one hand, and Religious Teachers and 
Ministers on the other. 

But this question must, as we have said, be in all 
cases examined with reference to the history, both social 
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and religious, of the nation of which we have to speak; 
and instead of propounding any general doctrines on this 
subject, we shall consider some of the ways in which the 
relation of the Religious Teachers of a nation to its 
Political Governors has been determined in the course of 
human history.*, 

101.5. In the earlier ages of the ancient world, 
the province of the Legislator and of the Religious 
Teacher, were conceived as identical. The Legislator 
was himself the Religious Teacher, or had the 
Religious Teachers associated with him so that their 
authority was combined. There was, in such cases, an 
identification or fusion of Law* with Religion. The 
Precepts of Religion were enforced by State Punishments; 
the Laws were supported by Religious Sanctions.' In 
such cases, both the Right and the Duty of the State to 
educate the nation were assumed in the largest and most 
absolute sense; and were asserted both speculatively and 
practically: as for instance, in the imaginary Republic of 
Plato, and in the actual legislation of Lycurgus. In 
those cases, the education of the young is supposed to bo 
conducted by means of Masters whom the State appoints, 
and of Rewards and Punishments which it assigns. And 
the individual citizens are supposed to he led to control 
all the natural human im])ulscs, in obedience to the 
Laws, so as to be ready to lay down their lives when 
the State requires them to do so; which supposition was 
realized in fact by the Spartans on various occasions. In 
such cases the nation is educated by the State in a most 
oflectivo and marked manner. Men’s characters are mo¬ 
dified And their wills are moulded into a conformity with 
the general puiqioses and will of the State. And so long 
as such a system can be practically maintained, tho 
State secures both its own preservation, and the conti¬ 
nuation of that model of human character which has been 
chosen as the best in the original scheme of the Polity. 

lOK). But such a state of things, though it might 
be suitable to the condition of man when his moral and 
intellectual nature was as yet very imperfectly developed, 
was after a time found to he intolerable and untenable. 
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In Greece and in Rome the minds of men could not be 
restrained from pursuing their own speculations concern¬ 
ing the nature of the gods, and from coming to conclusions 
different from the belief which the legislator had enjoined: 
and though punishments were inflicted on this account, 
as in the case of Socrates, such occurrences only made the 
pressure of the evil more intolerable: while the diseased 
condition of the State, arising out of the discrepance 
between the belief publicly professed and that privately 
entertained, went on increasing. Moreover the harshness 
of a polity which took no account of the kindlier senti¬ 
ments of our nature, became more and more oppressive, 
as the ideas of benevolence .and of justice in its Largest 
sense, were unfolded among men. And when, in ad¬ 
dition to these causes of dissolution of such a jiolity, 
the Christian religion came upon earth, teaching with 
convincing evidence the true relation of God to man, 
and representing kindness and love .as the bonds by 
which men were mainly to be bound together, not merely 
law .and necessity; men accepted Christi.anity .as an inter¬ 
nal government more truly corresponding to their wants 
and their feelings, than the merely external government 
to which they had previously been subject. 

1017 . The internal government exercised by reli¬ 
gion over the Christians did not innncdiatcly come into 
conflict with the external government of the State; for 
tlie ))rcccpts of Cliristianity taught men to obey the 
existing authorities:—to pay tribute: to submit them¬ 
selves to every ordinance of man: to render unto Ca-sar 
the things which .arc Caisar’s (sec (.'ill)). Hut still, in 
pro])ortion as Christianity became more extensively 
diftiised .among the subjects of the Homan empire, the 
incongruities which flowed from the existence of two 
governments, the ecclesiastical and the civil, with no 
acknowledged and definite relation between them, became 
more and more unsufferable. For the Christians were, 
by their religion, associated into an organized body. 
They had their own governors and officers; .and their own 
administnation for purposes of justice and order. They 
had already, from the first, been enjoined (for instance 

VOL II. I 
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by St. Paul, 1 Cor. vi. 7) not to appeal to the tribunals 
of tbe State in support of their rights. They habitually 
raised among tlieinsclvcs sums of money, which they 
distributed among themselves, for tho support of their 
ministers and worship, and for the relief of their poor. 
They liad been allowed to acquire property in lands and 
buildings, for instance, their churches. The Christian 
body ])osscssed tho power of inflicting a most heavy 
punishment upon those members who grossly transgressed 
its Laws, for it could, by Excommunication, exclude them 
from Christian privileges and hopes. These influences 
had, in the time of Constantine, made tho Christian 
organization of the Roman state much more real and 
oft’ectivc than its traditionary political organization; and 
it appears allowable to say that the only mode in which 
health and vigour could then be given to the civil govern¬ 
ment, was by recognizing, as Constantine did, the au¬ 
thority of the Ecclesiastical (jovernment. The Christian 
religion was recognized as the national religion of the 
Roman Empire: tho oflice and dignity of the Clergy 
were acknowledged; they were excused from several 
burthens which were imposed on other citiz(;ns; 1‘lccle- 
siastical Jurisdiction was ratified; Assemblies for the 
purposes of Ecclesiastical Government were authorized; 
the jiroperty of ecclesiastical bodies was secured; religious 
sanctions were thrown round the most solemn of ]>olitical 
occasions; the times and places of Christian Worship 
were protected by law from interruption; the advice and 
assistance of eminent Christian Ministers was sought in 
civil matters. By tliese stcj)s, the Cliristian Church 
was made iha JUstHhUnhal Church in tho Roman Empire ''' 
(Principally by tho Edict of Milan, a. w. 313). 

• “During nearly three centuries, tlie Christian Society was 
latently forming in the center anti as it were in the heart of the 
Civil Society of the Roman Kmpire. From an early period it was 
a real Society, possessing its governors, its laws, its revenues, its 
expenses. The organization, at first jierfect, free and founded alto¬ 
gether upon voluntary and moral ties, was nevertheless stringent. 
It was at tliat time the only association which provided its members 
with the joys which belong to the interior life of man; and which 
possessed in the ideas and sentiments on which it rested anything 
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1018. We arc now considering the reasons which 
the State may have to establisli the Churcli; and it 
appears, as we conceive, tliat in this instance, such es¬ 
tablishment was the only mode of preserving the State 
from dissolution: and that this was so a])pears further 
from the entire failure of the attempt of Julian to re¬ 
establish Paganism, although, in the very attempt, we 
have the recognition of the necessity, then felt, of an 
Established Religion. But the Church was established 
by Constantine, not only .as a useful Institution, but as 
the true Cluircli. Constantine himself became a Chris¬ 
tian: and even if we were to doubt the sincerity of 
Constantine’s piety, which there a])pe.ars no good reason 
to do, yet still the grounds of the necessity and adv.antagc 
of tile establishment of the Christi.an Church in his time, 
lay in the Cliristian belief of the greater p.art of the 
persons by whom the State was administered and go¬ 
verned. It was because it was in their eyes the true 
('hnreh, th,at its establishment gave security and liealth 
to the State. 

lOli). The establishment of the Christi.an Church 
as the true Church, and as a necessary .and prominent 
element in .all Polity, alleviated many of the evils which 

which could occupy vigorous minds, employ lively imaginations, 
in short satisfy those needs of man's intellectual and moral being, 
which neither oppression nor misery can completely extinguish. 
The inhabitant of a munici/nuf/iy when he became a Christian, 
ceased to belong to his city, and entered into the Cliristian Society 
of which the Bishop was the head. In that Society were thenceforth 
his thoughts and his affections, his masters and his brethren. To 
the wants of this new association were devoted, if need was, both 
his fortune and his personal exertions. Into that Society in short 
his whole moral existence was in a manner transferred. 

“ When such a transposition has taken place in the moral order of 
a nation, it cannot he long in finding its consummation in the 
material order of things. The conversion of Constantine declared 
publicly the triumph of the Christian Society, and accelerated 
the progress of this triumph.” Guizot, EssaU sur VUisU dc 
France., p. 111. 

I have quoted this to show how completely the establishment of 
Christianity in the Roman Empire exemplifies the views stated in 
the last Chapter, art. 1006. 

li: 
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accompanied the decline and fall of the Roman Empire, 
and led to advantages which have been transmitted into 
every Christian Nation. The substitution of authorities 
and systems of administration which men reverenced, 
and with which they sympathized, for mere external 
com])ulsion, gave a new life to Society. The ecclesiastical 
organization of n.ations, into Dioceses and P.arishcs, tended 
both to disseminate mor.al and religious teaching, and to 
uphold social order. The Church was desirous to have 
religious Teachers, Places of Worship, Schools, diffused 
over the land. The whole of the People in the land, 
now made Christians, were recognized by tbo Church as 
belonging to her; .and she wished to extend her minis¬ 
trations to .all. This w.as aimed at by dividing the land 
into sm.all districts, and providing for tbo Christi.an in¬ 
struction of each. The Christian ordinance which ap¬ 
propriated the first day of the week to religious worship 
ami religious instruction w.as supjrorted by the Law. 
All the great events of life, Dirth, Marriage, and Death, 
were invested with religious ordinances. Jlen, bound 
tog(;ther by loc.al tics with which Christian feelings were 
connected, were moved to do good to their brethren as 
Christian teaching enjoins. They bestowed their wealth 
in providing present and future relief for the sick and 
needy, and in the maintenance of Christian ministers and 
Christi.an wonshij) among them and their successors. 
'I'lic tenth )).art of the jiroduce of the land w.as .assigned 
to ccclesi.astical uses*. These appropriations of property 
to religious uses may be looked upon as a measure by 
which a certain portion of the wealth of the country was 
saved from the grasp of mere priv.ate caprice and selfish¬ 
ness : for though such property might oft(at be applied 
to its professed uses in an impcrfi'ct manner, and under 
the operation of mixed motives; still, it was necessarily 
better bestowed th.an wc.alth which was held under no 
condition or limit.ation. Ecclesiastical property h.as un- 
•loubtcdly, in the course of the history of Christian 

* This was confinned by a Statute of Charlemagne for the 
Knipitc. Tithes were established for England by a Law of Ethel- 
wolf', A. D. 
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N.atlons, been employed in promoting benevolence, piety, 
learning and merit, in a far greater degree tbiln any 
other kind of j)roi)erty. Tlie ])ossessions of the Clergy, 
held on the condition of the holders being learned, pious, 
and benevolent, and commonly bestowed upon them, in 
a groat degree in reference to their ability, have been of 
far greater value in advancing the mouil and intellectual 
progress of society, than any other portion of the wealth 
of nations. The cases in wliich the possessions of tho 
Clergy have failed to jjroduce tliese effects, have occurred 
where clerical proi)erty has been corruptly used ; namely, 
dealt with as if it were ])rivatc property;—a sufficient 
evidence how much more beneficial is the ojieration of 
the former than of the latter kind of projierty. 

1020. ]}y the establishment of the Cliri.stian Church 
as a part of tiie Polity of the Empire, the Clergy’ had 
naturally authority as well as maintcuanee assigned to 
them. The arbitr.ation of tlie llishojis was ratified .and 
enforced by jiositive laws; tho Clergy wore endowed 
with privileges in the courts of law and cxemjition from 
civil offices. It was natural that great weight should 
be attributed to tho advice and judgment of tho more 
eminent Clergy in all matters; and tlu; counsel of llishops 
was sought in the conduct of public affairs. And in 
the course of time the bidders of ecclesiastical property, 
became powerful and important members of the 8tato in 
virtue of their property, .as well as of their character. Eor 
a long jicriod, the establishment of the Church and the 
power of the Clergy led to the sw.ay of moral and re¬ 
ligious principles of a better and higher kind than were 
recognized by mere secular rulers. And the union of all 
tho elements of the religious organization, as members of 
the Catholic or universal Church, gave to that organization 
a .strength which enabled it to resist .and counteract the 
destructive .and degrading influences which prevailed in 
tho bre.aking up of tho lloman J'hnpire. 

1021. Ihit the growing consciousness of this 
strength led gradu.ally to the assertion of <an EcrlesiasticaJ, 
Sapreimcy or Spiritual Domination ; a form of Polity 
which thus grow out of tho Polity of an Established 



230 POLITY. [book V. 

Church. According to this Polity, the Christian Church 
has, here upon earth, a Sovereign Head to which the 
Sovereign of the State is subordinate. The pretended 
Head of the Church claimed this .authority upon religious 
grounds, as Vicar of Christ: a claim which was after¬ 
wards justly rejected hy the most enlightened nations 
as a baseless usurpation. But for several centuries at¬ 
tempts were made to realize this large and lofty idea 
of a I7nivcr8.al Christian Church with a visible Sovereign 
established in it, having all the States of the Christian 
World for its members. “In this Polity, national and 
political distinctions were wholly lost sight of. The 
Vicar of Christ and his General Council knew nothing 
of England and France, of Germany or of Spain: they 
made Laws for Christendom —a magnificent word and 
weir expressing those high and consistent notions of 
unity on which the Cliurch of Home based its system*.” 

1022. But wlicucvcr attempts were made to es¬ 
tablish this system of Spiritual Domination in nations 
of energetic cLoracter, already sw.aycd by their political 
Governors, these <attcmj)ts led to fierce conflicts between 
the Kcclesiastical and Civil J’ower; and the Ecclesi¬ 
astical Supremacy was nowhere com))letely established. 
The Sovereigns of every Mation in Europe succeeded in 
possessing themselves, practically at least, of the greater 
])art of tlic temporal Autliority which the Popes, in the 
d.ay of the full manifestation of their system, claimed as 
belonging to the Head of the Church; such as the 
Appointment of Bishops, the Control of Ecclesiastical 
llevenucs, the Authority of Supreme Judge, and the 
like. No nation w.as completely subjected to the Eccle¬ 
siastical Sujrrcmacy. Those Nations which recognize 
the Pope as the Head of the Church on e.arth, have still, 
ill various degrees, asserted the Liberties of their own 
Church ; .and thus, made it a National Church. 

102.3. But yet, in the degree in which Spiritual 
Domination was e.xercised, we sec how little fit men arc 
to be entrusted with Authority of such a character. The 
Dignitaries of the Church, thus placed upon a footing of 
• Dr. Arnold. 
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equal negociation, or rivalry, with Statesmen, by no 
means carried into action that better Morality in which 
wo might expect religious men to excel politicians. 
In their political acts, tiny were, like other statesmen, 
selfish, ambitious, false, violent. Indeed it might seem 
as if the absence of superior control, which belongs to 
unquestioned J'icclesiastic.al Sovereigns, tended to make 
men rather bad tlian good. Some of the most flagrantly 
wicked characters which history presents to our view, 
arc the Church Dignitaries, and es])ccially the Popes, 
just before the Protestant lleforination. It was made 
apparent that the notion of a Christian world, governed 
in a Cliristian spirit, by .an Ecclesiastical Pody, under an 
Earthly Head, is one which, from the habitual conduct 
of men, must always be a mere dream. 

1024. The resistance which was made to the 
claims of the P.apal Power, led in various countries in 
Europe to the rejection of that authority altogether. 
The nation, in those cases, claimed for itself the right of 
establishing a National Church :—a member, in some 
sense or other, of the universal Church of Christ, but in- 
Jc])enilent of the Pope or any other pretended visible 
earthly Head of that Clmrch. Hut the establishment of 
such Churches involved also a rejection of alleged .abuses 
in doctrine and in disci])line which had arisen during the 
prevalence of the Paivil l*ower. The national Churcluis 
thus established were also Reformed Churches. In ef¬ 
fecting such ltcform.ations, it is ])l<ain th.at the governors 
of the nation assert for the nation, and for themselves 
as acting on the part of the nation, the Right and the 
Duty of judging what is true in Iteljgion, and whtit is 
false. The authority of the Romish Church was rejected 
in the Reformed nations of Europe, not only because the 
Pope’s Power was an usurpation, .and a j)olitical evil, but 
because the Romish Doctrines were corrupt .and er¬ 
roneous. In such a Reformation, the Church established 
in the nation might ret.ain its organization, and be¬ 
come a member of the universal Church of Christ more 
truly than it was before, by rejecting unchristian errours 
and corruptions. An established Church, thus reformed, 
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and not destroyed in its reformation, may be looked 
upon as a peeuliar boon of Providence: this is the 
form of Ecclesiastical Polity wbicli we possess in Eng¬ 
land. 

102.'i. But though a Reformation of the national 
f Jhurcli does not deny, but assumes the Right and Duty 
of tlie nation to judge of religious trutli ; it may never- 
theless liaj)pcn that the indirect influence of such a 
Refonnaticn may make it diflicuilt to exercise tliis Right 
and Duty. Eor the very energy and freedom of mind 
wliich lead to the rejection of a system- of Spiritual 
Domination, lead also to frfrthcr difrercnecs of opinion 
within the nation it.solf. Thus the aim and ])lan of the 
Reformalion, whicli established the Church of England, 
was to reject, both the Polity of Ecclesiastical Su¬ 
premacy, and the various doctrinal (Corruptions and 
I'lrrours, which the Church of later times taught, along 
with that Polity. The Church of I'lnglaml retained 
Liturgies, and an organized Church Covernment by 
Bishops. But other Reformers, the Presbyterians, re¬ 
jected l{lsho])s; others, the ln<le]>en<lents, rejected Church 
Goverumeiit; and both, for the most, part ri^ected I.;i- 
turgics. These tiects, however, did not professedly difter 
in essential |)oints from the ancient Belief of the Christian 
Church, and are termed in England Orthodox Dissenters. 
Other t'cets have arisen, rejecting more and more of the 
ancient belief. 

102(1. The existence of the Sects which thus arose 
in the various countries of Europe introduced diflicultics 
into the administration of an Established Church in each 
nation. At first the duty of national religion was univer¬ 
sally acknowledged; and the only questions agitated were 
what the national Faith should he, what its boundaries, 
and how to be secured. The exi.stcnce of a great body 
of Dissenters from the national Church, made the nation¬ 
ality of the Church imperfect. To avoid this evil, it 
was urged that the Faith and AVorship of the Esta¬ 
blished Church ought to be made as comprehensive as 
was consistent with a due regard for Christian Truth. 
At the Restoration of Charles tlic Second, attempts w’crc 
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made to modify the constitution of the Church of England 
so that it should include tlie greater part of the Ortho¬ 
dox Dissenters. If these attempts had succeeded, per¬ 
haps for a time the Church might have been more 
completely national than it became by the exclusion 
of such Dissenters; but ])robably this course would have 
bci'n attended with great dissensions within the Church 
itself. 

1027 . 3'ho Polity of an Established National 
Church was c.ast in such a form that Dissenters were at 
first ])unlshed as such. This kind of I’olity was in Eng¬ 
land (in 1()88) soon succeeded by one in which Tolera¬ 
tion was gnauted to Dissenters, including liberty of 
worship nndiT certain conditions; but the c.xclusion 
of Dissenters from many offices in the State was con¬ 
tinued, as a protection to the Church of I'higland. 'This 
exclusion has now in a great measure been abolished; 
yet stilt the Church of England, by the ))osscssion of 
most of the property, dignities, ami functions, which 
have in former times Iwlonged to the Established (Ihurch, 
continues to bo jireservcd as the Established Church. 

102!!. In some other countries in I'airope, and 
in America, the difficulties attendant u])ou the main¬ 
tenance of an I'lstablishcd National (,‘hurch, among a 
people divided by various religious oi)inions, and ])os- 
sessing free institutions, have led to forms of Ecclesiastical 
Polity in which there is no Established Church which 
can be called National. In some of these forms of Polity, 
all the principal ])ruvalent forms of religion are rccog- 
ni/xid by the fstate, and receive jxjcuniary su])|)ort from 
the State, as in Ji'rance. In other cases, no form of 
religion receives s\ich support, as in the United States 
of North America. 

1029. In all such forms of Polity the greater part 
of the advantages which we have noted as belonging to 
the Polity of an Established Church are forfeited; but 
as wo have said, the question regarding the Ecclesiastical 
Polity of each country depends upon the history of that 
country: and it may easily be that in these cases, the 
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Polity which has been selected has been determined by 
sufficient, or at least by weighty historical reasons. 

10.30. Wc may remark, liowever, that the esta¬ 
blishment of cither of these forms of Ecclesiastical Polity; 
—the System of Indifferent Protection, which supports 
the ministers of sevcriil religious sects, ortho Voluntary 
System, which supports none, leaving them to be 
maintained by the spontaneous contributions of their 
own flocks,—does not appear necessarily to remove the 
difficulties and contentions which arise from the existence 
of an Established Church in a nation containing a large 
body of Dissenters. In the former system, the Clergy, 
though paid by the State, do not necessarily use their 
authority to uphold the Government. The Clergy of 
the principal sect may think the Government irreligious, 
and tmworthy of their support, precisely because it does 
not recognize any distinction of true and false among 
rivivl religions. And their influence, in the business of 
Education, which is precisely that which ought to make 
their existence useful and valuable to the State, may 
really be used so as to bo dangerous and subversive. 
And if any attempt be made to avert this danger, 
by making the support which they receive dependent 
upon their fidelity to the Government, the consequence 
will naturally be that they will lose the confidence 
of their flocks, and with this, their power and their 
vivlue. 

1031. Again, as to the Voluntary System of 
providing for religious ministrations and religious 
Education;—if it were introduced so as to supersede 
an Established Church, it would be likely to lead to 
some of the difficulties just stated. Tluise who had 
considered the Established Church as one of the greatest 
national blessings, would necessarily have their regard 
for the Constitution much weakened, when the nation 
no longer pretended to give a preference to true religion 
over false. They would consider that by such a step, 
the nation had repudiated its higher duties. And such 
an opinion, prevailing extensively among the People, 
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could not fail to shake the security of the State and 
endanger the permanence of its institutions. 

10.32. If indeed we imagine to ourselves a nation 
where there prevails a strong feeling of pride in the 
national history and of confidence in the national insti¬ 
tutions ;—^the course of the history having been such as 
to dissociate these patriotic feelings from all ecclesiastical 
establishments, and where there prevails also a strong 
religious feeling among individuals: the Voluntary 
System in.ay in such a case be quite reconcileable with 
the ]>ermanenco of the political constitution and the 
stability of the Government. 

Yet even in such a case there must, it would seem, 
be serious defects in the religious condition of the coun¬ 
try :—for instance, a necessity on the part of the clergy, 
of courting the favour and adopting the prejudices of 
their flocks, on whom they depend for their maintenance: 
and the absence of all provision of religious ministrations 
and religious instruction for those who do not in.akc such 
provision for themselves. And this want is no small 
social evil, since they who need rcli^on most are they who 
arc unconscious of their need ; and if there bo a large body 
of the people who from poverty or from whatever cause 
remain without religion, and therefore, as we have said 
(1008) without eftectual moral instruction, they cannot 
tail to bo d.angcrous to social order. And if it be said 
that these classes will be provided with religious in¬ 
struction by their neighbours, who have Christian zeal, 
and more abundant means; and who, perceiving and 
compassionating their needs, will teach them and es¬ 
tablish teachers among them:—we may remark that 
such a system, so far as it tends to completeness and 
permanence, and has its established order sanctioned 
and secured by law, becomes of the nature of an Es¬ 
tablished Church. It was by such steps as these that 
the Christian Church was originally established among 
the nations of Europe. 

We have hitherto considered the question of an 
Ecclesiastical Polity as it concerns the State:—as it is 
determined by considerations drawn from the Duty of 
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the State to aim at its own permanence and at the 
moral and relifrious culture of its citizens. But there 
arc also questions concerning the Duty of the Church, 
as determined by the precepts of its Founders and 
Teachers, and these we must briefly consider. 


ClIAlTEB XVII. 

DUTIES OF THE CHURCH AS TO ITS 
RELATION TO THE STATE. 

10.3.3. AVp, have scon that the State hiid originally 
strong reasons for cstohlishing the Christian Church; 
and that still, where an Established Church exists it 
must be looked upon as one of the greatest of national 
blessings. We have seen that the State has grounds 
for offering to the Church many temporal benefits, in 
order that the Church may eo-o])eratu with the State, 
both in its lower .and in its higher objects. 

10.34. But here the question occurs, AVhether the 
Church can properly accept these oflcrs ? 3’he Church 
must direct her conduct by the commands of Christ and 
his Apostles, and by the Spirit of their teaching. And 
there are texts which express, or seem to imply, direc¬ 
tions to the Christian Minister, not to mix himself with 
the business of the State. His concern is with men’s 
Souls, not with their bodies or worldly condition. Christ 
says, Mp Icinpdom is not of this world. He commands 
his disciples, when they go forth to preach his Cospel 
(Matth. X. 0; Mark vi. 8 ; Luke ix. 3), To provide 
neither yold, nor silver, nor brass, nor scrip, nor two 
coats, lie w.arns them against taking authority upon 
themselves (Matth. xx. 25; Mark x. 42), Ye know 
that the princes of the Gentiles exercise dominion over 
them, and tlwy that are great exercise authority upon 
thean; but it shall not be so among you. So Matth. xxiii. 
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10 , Be not ye called masters. And the general tendency 
of the teaching of Christ and of the Apostles is, to 
inculcate, both an indiflerenoe to human riches and 
possessions, and a liuinility, ■which shrinks from human 
honours and political ))ovvcr. It may therefore seem to 
be inconsistent with the Cliristian temper of the Cliureh, 
to accc])t such oilers, of maintenance and authority, as 
we have shown reason for the State making to her. 

]03o. Hut we may remark, in the first jdace, that 
the injunctions, to disregard earthly possessions and 
earthly honours, are given, not to Christian ministers in 
particular, but to Christians in general. AVe have al¬ 
ready (501)) considered the importance of these warnings 
against covetousness; but we have shown (509) that 
tlieso warnings do not ])rohibit, and did not in the first 
.ages prevent, distinction of property, and difterdnees 
of wealth among the Christians. Nor did they ])revent 
property being held in a permanent form. The injunc¬ 
tion to take no Ihonyhl for the morroic, v/as always 
understood of such thought as might interfere with 
religious c.are about spiritual things. There is no re¬ 
ligious reason why Christians, and the Clergy as well as 
the rest, should not possess property on which they 
may depend for their subsistence and power of action, 
while they devote their time and labour to their own 
spiritual progress, and to the teaching .and assisting 
of others. 

1036. That the Christi.an Tc.achers ought to he 
supported by their flocks, wiis a rule which |)revaile<l 
from the earliest times of the Church. St. Paid says 
expressly (1 Cor. ix. 14), The Lord hath ordained that 
they which preach the Gospel should live of the Gospel; 
and he then quotes Clirist’s expression, used when the 
Apostles were sent forth (Luke x. 7), The Lahourer is 
worthy of his hire. He further urges, as proof of the 
reasonableness of this Rule, both the ordinances of the 
Mosaic Law, and the general practice of mankind; 
according to which, the soldier, the wine-grower, the 
grazier, live by their respective employments. This he 
urges, entirely for the sake of establishing the Rule; 
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for, as he says, hero and elsewhere, he rejects the benefit 
of it in his own case (1 Cor. ix. 7 and 15 ; 2 Cor. xi. 9; 
Gal. yi. (); 2 Tlicss. iii. 9 J Acts xx. 33). 

In the earliest times of Christianity, the Ministers 
received their maintenance from the Hospitality of the 
Christi.ans, dispersed through all parts of the Empire: 
but when the Empire itself became Christian, Churches 
and religious bodies were iuvested with the right of 
holding property. And it has been shown that such 
a maintenance of the Clergy in the form of permanent 
property, free from the uncertainty and distraction of 
casual contribution, is opposed to no dictate of religion: 
if offered by the State, it may be accepted by the 
Church. 

10 . 37 . In the next place, as to Dignity .and Power 
conferred upon the Christian Clergy, it is evident that 
the injunctions above referred to, containing warnings 
.against ambition and riv.alry among Christians, do not 
apply to cases in which the Christian Minister is re¬ 
quested by his Christian brethren to exercise authority 
in worldly matters, in virtue of the confidence they 
have in His mini.sterial character, and in authority ex¬ 
ercised .according to Christi.an principles. St. Paul re¬ 
bukes the Corinthians (1 Cor. vi. 1), while they wero 
but a sm.all part of the Community, for going to law 
before unbelievers. If, then, ho had lived in a Com¬ 
munity altogether Christian, it may be inferred, that 
he would have invested Christi.ans as such with judicial 
powers, in the name of the State. The Bishops and 
Presbyters were Judges .and Legislators for Christians 
then; why should they bo less so now, when all persons 
profess Christi.anity ? If the State, on the p.art of the 
Christian Community, offer, to the Bishops and Pres¬ 
byters, such dignity and authority as may make them 
valuable helpers in the business of the St.ate, there ap¬ 
pears to be no ground, nor valid excuse, for their re¬ 
jecting the oflFer; especially when it .also tends so much 
to forwiird that religious Duty, of bringing men to the 
knowledge of Christ, which is the highest object of their 
lives. 
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1038. AVith regard to such passages as have been 
referred to, where Christ says that his kingdon is not 
of this world, and warns his disciples against exercising 
authority; it is plain, from the context, that these ex¬ 
pressions were employed to correct erroneous views of 
the nature of his kingdom, and of the office of his 
Apostles and Disciples. AVhen ho told Pilate that his 
kingdom was not of this world, it was in order to 
disclaim his being a king, in that sense of rivalry to 
the Roman imperial authority, which would have made 
him criminal in Pilate’s eyes. Accordingly, Pilate, after 
hearing this declaration, said (John xi.x. 4), I Jitid no 
fault in him. And the other warning is explained by 
the occasion on which it was given. AVhen, on his way 
to Jerusalem, the disciples had had tlieir worldly am¬ 
bition cnflamed, by misunderstanding what he had said 
(Matth. xix. 2.3), that they should sit upon twelve thrones^ 
juilpin// the twelve tribes of Israel. Dy this errour, the 
mother of James and John had been impelled to ask 
(Matth. XX. 21), that they should sit one on his right 
hand, and the other on his left, in his kingdom. And 
he then uttered the injunction above <pi()ted, in order 
to quell tliese ambitions thoughts; adding, Whosoever 
will he great among you, let him he your minister ; and 
whosoever will he chief among you, let him he your ser.- 
vant: even as the Son of man came not to he ministered 
unto, hut to minister*. Ilut this injunction would not 
answer the end thus pointed out, if the Church were 

• See the enrrespondinf; passaj^c Luke xxii. 25, The Kings of 
the Gentiles evi'rcisc lordship over them; and they that e.vercise au- 
llwrity upon them arc called hcncfaclurs. But ye shall not lie so. 
But he that is greatest among you, let him he as the younger ; and 
he that is chitf, as he that doth seive. I am among yon as he that 
serreth. It seems strange that this passage should be quoted as of 
great weight against the recognition of the Church by the State. 
We might understand its being supposed to forbid Christians to 
exercise any civil authority; or again, to exercise any ecclesiastical 
authority. But if it be allowed that one Christian may be a governor 
in the State, and another a director in the Church, what there is in 
the above or any similar passage to forbid the former officer 
recognizing, in its due sphere, the authority of the latter, it is very 
difficult to see. 
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90 to apply it as to permit licr Officers and Governors 
to minister only in those offices of the State, in whicli 
their services would be least valuable. Bishops and 
Presbyters minister to the good of Society, more by 
acting, .as f.<‘gisl.ators, .and as the Guides of their 
Parishes, in Civil, as well as Religious good works, 
than they woiild do as simple citizens: for, as we have 
seen, without such a union of offices, the State cannot 
pursue its highest objects. If the Church were thus to 
repulse the Offers of Honour and Office made to her 
by the State, as being a .State of Chri.stian men who 
believe that she is the true Church, and th.at, without 
true Religion, there can be no true benefit to man, or 
.any blessing from God ; she would sin against the com¬ 
mand, to do good to all men, especia/li/ to those tcho are 
of the household of faith. With regard to temporal 
honours .and riches, she must know both hose to he abased, 
and how to nhoand ; how to he fall, and hose to suffiT 
need (Phil. iv. 12). And if, in the eour.se of Providence, 
she has to l.aboiir in conjunction with the State, for the 
moral and religious advancement of men, the <luty of 
Christi.an humility <loes not exchnle official authority. 
Christ himself, while he offers himself as .an c.xemplary 
reproof of unmeet .assumption of superiority, w.as rightly 
called Jen-d and Master (]o\\n .xiii. 1,‘J; Matth. xxiii. 3). 
And St. Paul, notwithstanding such injunctions, gives 
various directions to the Churches, and to his disci])lc3, 
Timothy and Titus; which im])iy that ho expected 
to be obeyed. And (2 (.lor. x. 4, tC'c.) he speaks strongly 
of the authority, which he might find it necessary to 
exorcise at Corinth. The sceapons of our srarfare are 
not carnal, hut mi</htj/ through (rod to the puUhuf down 
of St ron</ holds. And though I should Imast somcschat of 
onr authoritp which the Lord hath gieen us for pour 
edification, I should not he ashamed. The kind of 
authority which a Christi.an Teacher might claim, in 
the e.arlicst times, he may aecept, when oftered by the 
iState, on the part of a Christian community, in all later 
times. 

Thus the Church allows her Minister^ and 
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ber Governors, to be invested with authority in tho 
State, in virtue of that very injunction to humility which 
lias been quoted: Wkosoi'm'r will be flrciit atiioiii/ t/ou, 
Ut him mhmtcr. The (,'hnreh, in accepting this lot, is 
lot forgetting tho declaration of Christ, that llij king¬ 
dom is not of this world; but fultilling the j)ro])liecy, 
that the kingdoms of this world shall bccoino tlic king¬ 
dom of God and of his Christ. 

1(140. We hav<! sjniken of this system of Ecclesi¬ 
astical Su))remacy (lOUl) in which the Hisliop of Homo 
claimed authority over the whole Christian world as 
Injing tlie Vicar of Christ: and of the political objections 
to which it was found to be liable. Hut this Supremacy 
was asserted not only on historical, but on religious 
grounds: it was not oidy asserted that sucli Hights had 
Ix'cn cedi’d to the Pojie by Temjioral Sovereign's, but 
that tliey were iidieront in his otlice by Divine Au- 
thoriU. It was asserted that it is (he Duty of all 
Christian nations to acknowlege the Hishoj* of Komc as 
their Ecclesiastical Head. 

The Siipri'imtcy, or Primacy, which has been claimed 
for the Hisbo]) of Home has been grounded on this ar¬ 
gument; Eirst: To St. Peter was given by Christ a 
Primacy, or Su])rcmacy of oHicial dignity and ])ower in 
the Church, beyond the other Aj)Ostles: Second; this 
Primacy was an ()lKce desigiusl to be permanent in tho 
Church: 'I'hird; tho Hisliop of Homo is St. J’eter’s 
Successor in this Office. 

1041. Hut every stej) of this argument fails. AVo 
do not find in tin; A'cw Testament any Primacy ascribed 
to St. Peter. Christ gave his ]»romises of futiirc guid¬ 
ance and help, alike to .all the A|)ostles. The j)ower of 
the keys which w.as given to St. Peter (.Mattli. .xvi. IJ)), 
w.as given to tho otlier Apostles also (JVIatth. xviii. 18). 
The decLaration (Matth. .\vi. 18), Thun art Peter, and 
upon this rock I will build iny rhureh ; and the i/ales of 
hell shall not prerail fujainst it; cannot be understood 
as if Christ's indestructible (.'hurch were to be built upon 
one particular person iliffercnt from bimself. According 
to the views of cominent.aturs, ancient as well as modern, 
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and the manifost Iwarinp of the context, the expression this 
rock {(n't tj;' irirpa, not this Peter, nerpm) in¬ 

cludes a reh.Tcnee, not so much to Peter’s person, as to his 
declaration, just then made, (ver. 16 ), Thou art the Christ, 
the. Son of the llr in;/ Cod. Even many of those ainonj 
the ancient Christian writers who apply to St. I'ete? 
esjwcially tin; terms. Thou art the rock, and, I trill ifirs 
unto thee the ke>/s of the kiiii/dotn of hearen, interpret 
it of St. Peter’s opening the preaching of Christ after 
the resurrection (Acts ii. ii2), and extending his preach¬ 
ing to the flentiles. The narrative, hlatth. xx. 25 ; 
JIark 42, gives an account of the earnest warning 
which Christ gave to the Apostles, when two of them, 
John and James, sought a 8Uj)eriority over the rest. 
In the history of the Ajwstles, we finil no ])rin)acy as¬ 
cribed to Peter. St. James, not St. I’etcr, spoke in the 
name of the assembled Ajiostles at Jernsiilem. St. Paul 
withstood Peter at Antioch, and declares that he was to 
be blamed (Oal. ii. 11). And in his ennineration of the 
offices in the church, he says (1 Cor. xii. 28), Cod hath 
set, first, Ajmstles, xwi, first, St. Peter. 

There is another passage, by which the claim of St. 
Peter’s primacy is sometimes supported; namely, when 
Christ says to him (John xxi. l.'j), Simon, son lifJmias, 
lorest thou me ?... Feed mi/ lamhs.. .feed ;//// shee/i. Put 
liere, evidently, Jesus (!hrist is not conferring a jiower 
upon Peter, hut giving an .admonition. St. Peter him¬ 
self Tises the exjwc'ssion in the same way (1 Pet. v. 2), 
Feed theflock of Cod irhieh, is amoiii/ you. lie also, in 
the same place, implies a condemnation of .assumed 
superiority: Not as heimf lords veer Coifs heritage. 

1042. The second assertion, th.at the primacy given 
to St. Peter was intended to continue in the Church in 
after .age.s, is generally .supported by urging that such a 
primacy is necessary, to preserve the Unity of doctrine 
and discipline, in the Church, lint we must reject 
altogether the arguments of a theorist who imagines 
to himself a constitution of the Christian Church which 
ho (jonceives to be necessary to its comidctcness; and on 
this ground asserts that such a constitution has always 
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existed. Wo cannot assert any thing to bo necessary to 
the constitution of tin? Cliristiaii Chnrch which Christ 
and lii.s Apostles have not declared to bo necessary. 
Nor does it apj)ear that the primacy of the Bisho]> of 
Home is fitted to secure, or has secured, tho unity of 
doctrine ami discipline in the Christian Church. 

104;$. Tlie third assertion; that tho llishop of 
Romo is tho successor of St. Peter in the office of Head 
of tho Church; is contrary to tho early history of tho 
Church. The ]lisho]> of Home was always recognized 
as the successor of Nt. Peter in his bishopriek : but tho 
claim of a legislative .and judicial jiower over other 
bisliops and their secs, was never allowed till a much 
later period; and was never gener.ally allowed, oven in 
tl'.osc; churches which agrw'd in doctrine with the Church 
of Rom(^ The tiallic.an Church, for instance, always 
stri'iiuously deniisl tho absohite authority of tho llishop 
ol Rome .as lle.ail of the Church. 

1014. It is very natur.al for (‘hri.sti.ans to desire 
to see on earth a visible ami organize<l embodiment 
of tho Universal Church of Christ;—that hody of Bo- 
lievers, united to Christ as their Head, to wliich arc 
promised, as wo have saiil (484), unity, j)er])etual cx- 
i.stcnee, ami the po.«s('s.«ion of Religious Truth through 
the giiid.anee of the Holy H)>irit: to which also is eum> 
initted the office (fiOi)) of eon.stantly lalionring to make 
all men truly Christians. And the defenders of tho 
Romish Church rcjjresent their Church as this Uni¬ 
versal Church ; having tho Pope, gui<led on .some oc- 
c.a.sions hy a (lenoral Council of Bishops, for its earthly 
Head; and having Kcclesiastical (jovernors and Mi¬ 
nisters, of various <legree8 and offices, acting in a regular 
subordination, in every Christian Country. But tho 
c.vperience of all history shows that, .as we have already 
saitl, men arc not sufficiently pure ami spiritual to be 
entrusted with a Su/jernaliunal Authority. The Papacy, 
at an early ])criod, usuq)ed temporal ])owcr: and ever 
since, there has been a struggle between the Ecclesi.osti- 
cal and the Political Authority, in every country into 
which the Romish Church has found admission. The 
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struggle lias, in iliffercnt ages, turned upon various 
points, anil been carried on by various means; but it 
has never ceased. 'J’lie I’opo has claimed and exercised, 
at various times, tlie Kigbt of deposing sovereigns, tf 
absolving subjects from their allegiance, of excluding 
whole Nations from a jiarticijiatiou in tlie Ordinances 
and privileges of tin; Christian Church, of sole Juris¬ 
diction over all ecclesiastical jiersons, and the like. 
Such claims, if allowed by States, would render the 
whole ]) 0 [iulation of Christendom subjects of the Po])c, 
in tenijioral as well as spiritual matters. ]ly the very 
Idea of the Catholie Church, these claims, if they were 
ever Itights of tho Church, must ho so still; and may 
hi! revived, if a favourable occasion should ever .arrive. 
Mut in more recent times, the struggle between the 
Papacy and the National (iovernnient has turned u])on 
other matters, .as the ap]iointmeut of Rishojis, and their 
]>ower in the .State ; but especially upon the ipiestiou of 
l‘’,ducati()n. As we have said (lojo), if the Church 
he ]>rotected only, its iuHueneo may be siibvcrsive of 
the State. 'I'he ItomisU Church, wherever it is jiro- 
teeted, must, by its jirineiples, seek to rule or guide 
the St.ate. It is the necessary and jierpetiial rival of the 
National (Iovernnient. It does not appear that .any 
])osition of eipiilibrium c.an la; found, in which the 
Humish (diurch and the National (iovernnient arc ha- 
lanced. It does not apiiear that the Rights of the 
Nation.al ('hureh, eonsidereil as a hraiich of the Roman 
Catholic Church, can ever bi; so defined as to ]iroducc a 
tolerable measure of trampiillity. The whole history of 
i'lurojH', especially from the time of Pope (Iregory the 
Seventh, is, for the most ]>art, the history of the War 
iK'twcen tho States of Europe and the Pajiacy. In 
England this war never ceased to agitate and torment 
the land, till tho time of the Reformation. Perhaps in 
('oiintrles whore the ('Jovernmciit is despotic, there may 
he a treaty of alliance Ix'twcoii the Roiii.an Catholic 
('liiirch and tho Despotic State, by which, expressed or 
understood, the subjects may be retained in tranquillity; 
but this must bo a tranquillity which excludes all 
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Political Frccdoin and all IMoral and Religious Prt)- 
gress. Whore there is a nioveinent ])arty, its dangers 
and evils may be greatly angmcnted by its conibinatiun 
with a Uoniish i’arty in the same Country (888). 

Idld. 'i'he experience ami a]i|)rchensiou of the na¬ 
tional evils belonging to the Itoinisii System of Eeelesi- 
astieal Polity, joined with a eonvietiou of its religions 
erronrs, led many nations in F,nro])e to cast olf its yoke, 
atnl to establish National t'hnrehes. These National 
Churches are members of the Universal Chnreh of 
Christ; but, for the most part, they have no established 
extranational relations and ties ; I'xeept so far as religions 
symjiathy may be deemed to Ix' sneh. They have no 
extranational earthly llea<l; if they have a visible Head, 
it is the Head of the Nation, the .Sovereign. For sinco 
the Heligions e.annot be made superior to the I’olitical 
Authority, the Political Authority must be superior to 
the Religious, in matters in which the Ultimate Autho¬ 
rity comes into ]>lay. In such National 1‘lstablished 
Cdinrehes, the Feclesiastieal Authorities, as th(!y are 
upheld by the .State, derive their Authority in some 
ine.asure from the State; this derivation not interfiling 
with the Sjiiritnal Authority which they have as minis¬ 
ters of the Church of Christ; and which they derive 
from Christ’s Commission through the channel of the 
Spiritual Authorities of the (.'hureh. (Alatth. xi.; 
Mark iii. l.'i; Luke vi. lij. And again, after the Resur¬ 
rection, Matth. xxviii. Hi; NIark xvi. l.'i; Lukcxxiv. 44; 
John XX. 

Kill). A National Chnreh affords a position of 
equilibrium fur the Jtelations of (,'hurch and State, 
in proportion as it is fully and eom|)letely established. 
If the I’olity of an Fstablished (.’hurch be inqicrfectly 
carried out, then there arise great difficulties ; especially 
on the question of I'idncation. 'I’licsc diffieultie.s may 
draw the Polity nearer and nearer to the I’olity of mere 
indifferent Protection of the Chnreh. Hut this latter 
Polity, as we have already said, has its own difficulties 
and evils, which arc, in most cases, greater than those of 
an Established Church. 
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1047 . By the views which we have explained in 
the present and the ])rcccding Chapter, wo are led 
to the conviction that the Polity of an Established 
Church, tl)o intermediate position between the System 
of an equal Protection of religious truth and falsehood, 
which can never K.atisfy a religious nation; and tho 
System of .S[)iritual Domination, which is inconsistent 
with national tranquillity and freedom, is the position in 
whit'll, if the course of history have happily led to it, 
national safety, national morality, and national progress 
may most reasonably bo hoped for. 
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INTERNATIONAL JUS. 

RIGHTS AND oniAGATTONS BETWEEN 
STATES. 

OlIAITKlt I. 

INTERNA'l'K)NAL T.AW. 

10 18. We have already spoken of States iis Mora I 
.Vireiits, and have treated of their Rights, their Ohliga- 
tioiis, and tlieir Duties. AVe have hitherto siadieii of 
these, only so far as tiny helono to the relation lM^twc(!U 
each State and its (twii ineinlH-rs. But States have also 
relations towanls eaeh other. States are Nations, aetinfr 
through an organized Gow.'rninent; and Nations, a-s well 
as Individuals, may eoinmit aets of viedenee, make 
agreements of inntnal advantage, ])ossess ]iro])erty with 
its aii])endages, and the like. In sueh aetions, there 
iimst he a dilfereuce of right and w'roiig: Morality must 
a])ply to the dealings of Nations with eaeh other; and 
before ipiitting the subject, we shall treat briefly of that 
branch of Morality. 

1048. In tlio Slorality of Nations, as of indivi- 
du.als. Duties must depend upon Right!} and Obligations; 
and Rights and Obligations cannot exist without Ijeing 
defined. 

The Rights and Obligations of individuals arc defined 
by actually existing Laws: they have their form and 
limits, in each State, given them by the National Law; 
but their general conditions are the subject of an especial 
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branch of Morality which wo have termed Jm. The 
Rights and Obligations of Nations must also he defined 
by iictiially existing I^aws. The body of Law which 
gives them their form and limits is International Lave. 
But, inasmuch as there exists no single definite seat of 
authority, from which such International Law can bo 
])romulgateil, in the way in which the National I«aw is 
jiromiilgated by the National Government; the Rights 
and Obligations of Nations are determined, in a gre.at 
degrt'o, by a consieleration of their general conditions; 
that is, by International Jus. And hence, we give, to 
this j)art of our subject, rather the latter name, implying 
a Doctrine of International Rights and Obligations ac¬ 
cording to their nature, than the more usual name, of 
International Laic, which appears to imply a Code of 
such Ijaw, already established by adequate Authority. 

lO.'iO. But it may be asked; If no Co<le of Inter- 
n.ational Law exists, bow can International Rights 
and Obligations exist? and how can the Morality which 
assumes tlieir existence be real? since we have already 
shown that Rights cannot actually exist without being 
defined, .and cannot be <lcfiucd except by I.aw. 'I'o this 
we reply, that though there is no Code of International 
Law, promulgated liy any single Authority, there are 
many Rules, Maxims, and Rriuciples, which have been, 
at various times, .and on various occasions, delivered by 
v.arious authorities; and which, lining accepted and sanc¬ 
tioned by the assent of Nations in general, do compose, 
in some degree, a body of International Law. It may 
Ik; added, that in so far as this body of Law is loose and 
imperfect. Rights and Obligations arc also loose and 
imjicrfect, .and the grounds of International Jlorality 
shake under us. It may be ad<led further, that the 
body of Intcrnation.al Law, in the course of the jural 
and mural progress of N.ations, constantly becomes more 
.and more exact, more and more complete; and that, 
along with this improvement and extension of Intern.a- 
tional Law, International Jlorality becomes more and 
more fiiou in its basis. Nations have the power of 
pushing onwards their moral and intellectual progress in 
this direction, no less than in others. 
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10.51. International Law is sometimes called The 
Law of Nations: meaning, by this phrase, the Law 
between Niitions. But this idinoso may create confusion, 
from its resemblance to the phrase Jus Gentium, which 
is used by the Roman Lawyers, to denote, not Interna¬ 
tional Law, but Positive or Instituted Law, so far .as it 
is common to all N.ations. IVlien the Romans spoko of 
International Law, they termed it Jus Fcciale, the Law 
of ller.alds, or Intern.ationa! I'lnvoy.s. 

1052. The Jus Gentium, the Instituted Law com¬ 
mon to all Nations, is sonu'times j)nt in opposition to 
Jus Niiturw, the Law of Nature, a Law which it was 
conceived might be deduceil from necessary Princijdes. 
Thus (Irotius* asserts tliat jure natiinr, subjects are not 
bound by, nor responsible for, the acts of the Sovereign, 
but that jure, iieutiiim, they are. But from wluit lias 
been said already, we see that this di.stiuetion c.annot be 
m.aintniucil. For, as we have said, no Jus, no doctrine 
concerning Rights .and Obligations, ran c.xist without 
Definitions of Rights and Obligations; and such defini¬ 
tions must be given by historical fact, .and not, by mi'ro 
rc.asoniug from ideas, as the conception of a Jus Naturm 
assumes. And as this gener.il reasoning shows that 
there can be no force in distinctions like the one jnst 
•piotcd, so we c.an easily show the distinction is uuti.-nablc 
in the special instance. Tlie reason which (irotius as¬ 
signs for the distinction is this; Mero vutunu jure, ex 
fae.to u/ii’uii nemo tenetiir nisi <jui honornm successor sit: 
“ By tile Law of nature, no man is bouinl by another’s 
act, except he have tlie succession to his goods.” To 
this argument we reply, that children arc bonml by the 
acts of a parent, not in conseiinenco of any special expec¬ 
tation of succeeding to his goods, but in virtue of the 
general tic of the Family; and that subjects are, in like 
imanncr, bound by the acts of the Sovereign, in virtue of 
the general tie of tin; .State. 'I’lie .State is a bond which 
unitis, men Jure Nuturw, in the same sense in which 
the Family docs. Man, considered as a moral agent, 
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can no more tlivcst liiinsclf of the bonds of social, than of 
donicsti(! society. 'J’hc assumption of a .State of Xature 
in whifli family tics, and their bearing; on property, 
exist, while j.olitical ties do not exist, is altogether arbi¬ 
trary. AV'e .see this arbitrary character strongly marked 
in the argument of Orotius. To say that, by the Law 
of Nature!, the succession of children to the goods of the 
parent is recognized, but the authority of the sovereign 
is not recognized, is to assume a T.aw of Nature at va¬ 
riance with the most general Laws of Nations: for all 
Nations have inforced the latter Rule, but many have 
rejected, or limited and modified, the former. 

105:1. lint though we are thus led to reject the 
Jws N(itur<i\ as a source of Rights scj.aratc from, and 
op])o8ed to, the Jm (iciitium; we are not to lose sight of 
the truths which .Jurists have endeavoured to express by 
this separation and opjvosition. And these truths are of 
two classes. In some of the contrasts of this kind, the 
Law of Nations stands above the l.aw of Nature, as 
lieinga source of more full and definite Rights. 8uchis 
the ease in the instance just noticed: for tliere, the bond 
that unites the .Sovereign and the Subject is s])oken of 
as something .added, by the L.aw of Nations, to Rights 
.and Obligations which man has by the Law of Nature. 
And the truth here involved is, that however imperfect 
]M)litical society nuiy be, wi! can conceive man to exist 
in a State in which })olitical tics are still weaker, 
and yet not <piite to lo.se his moral nature. If, hyj.o- 
thetic.ally, wo take away tlu! mutual relations of the 
State and its subjects, we can .still conceive the relations 
of Family to remain; and even Property to exist; although, 
in truth, ou this hypothesis, Pro])erty can exist only, in 
.so far as the Family takes the pl.ace of the State. 

1().)1. But in another class of such contrasts, the 
L.aw of N.ature stands .above the L.aw of Nations; as 
Ijcing a source of a higher morality than may be exem- 
j.litied by any given rude state of Law. 'I’hns wo may 
.say, that, .among the ancients, by the l.aw of Nations, 
the inhabitants of a conquored country became slaves; 
but that there is a Law of Nature, the bond of a com- 
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inon liunianity, which .abrogates this cniol Law. And 
the general truth involved in such assertions is, that tho 
Law of Nations, whatever, at any particular time, it 
in.ay be, may always be made more just and humane; 
and ought to be made more just and humane, in order to 
corresjiond to man’s moral nature. As in the former 
contrast, it was implieil, that the Law of Nations is 
never so bad as to divest man of his moral nature; so 
here it is implied, that the Law of Nations is never so 
good .as fully to satisfy man’s moral n.ature. 

lO.m. ’I'lie Law of Nations, ineluding, in this. 
International Law, is subject to the eonditionsof which 
we have alre.ady spoken as lielonging to tlie L.aw of any 
one Nation. It is eaiiable (.'!b'l) of Progressive iSt.and.ards: 
it is ii.xed for a given time, aiul obligatory while it is 
ilxeil; but it mn.>t acknowledge the Authority of Mo¬ 
rality (.‘ib'.'i), and must, in order to conform to the moral 
nature of man, become constantly more and more moral. 
'I’lie progress of International Law in this respect, is more 
.slow ami irregular than that of a well-guiiled National 
J.aw; and this eircninstance, as well as the feebler .and 
more mi.xcd character of the authority of rnternational 
l.aw, may sometimes make the inlluenee of Moral prin¬ 
ciples more obscure in this than in other dc))artments 
of Morality. Yet a brief survey of International .Ins, 
in the form in which it is |iresenteil by some of the most 
generally esteemed writers on tin; subject, will show 
that it is, in fact, an important jvart of .Morality, and 
depends mainly upon the Princi|)les which we have 
•already established. 

Kl.'di. We have said that International l.aw, in 
its rudest I'onn, invedves a reeogiiitiou of the mor.al nature 
of man. ’I’o illustrate this, we may remark, that in the 
rudest form of International Law, we have a distinction 
of the .States of IPo?' and Pi’nre. This distinction im- 
]dies a limitation, by common understanding or agreement, 
of the state <jf universal war of every man .against every 
man, which we mu.st eonceivc to prevail, if wo consider 
man as a creature ini])elled merely by desire and anger. 
Among animals, we have, properly siveaking, neither 
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war nor peace. Some live together harmlessly, some 
.ire in constant conflict, according to their instincts. 
There miiy ho pauses of the struggle, arising from mutual 
fear, or satiety. But there is, in such creatures, no 
consciousness of a common Rule, no apprehension of 
Rights vested in the parties by such a Rule. The 
conception of the Rights of War introduces the moral 
nature of man. In our survey of International Rights 
we shall tliereforc first speak of these. 


(JiiAiTiat II. 

THE RIGHTS OF WAR. 

10.')7. History gives us a glimpse of an ancient 
state of things in whicli the distinction of AVar and Peace 
had not been established for nations in general. The 
occupation of the Pirate, who plunders all whom he can 
ovcrj)ower, was not less honourable than other occupa¬ 
tions; and States granted to other States, or to particular 
persons, a j)roteetion from spoliation (aVoAi'a) as an 
exception to a general Rule. AVhcu peaceable relations 
were permanently established among the Greek States, 
this w.as still looked u])on as the result of a Convention, 
which included them only. In Livy*, the Macedonian 
ambiissadors say, “Cum barbarisetenium omnibusGra;- 
cis belluin est, eritquc.” A like state of things is indicated 
by the Ijatin word “hostis,” which signified alike “a 
str.anger" and “an enemyt.” The introduction of the 
term “ perduellis,” an enemy/ o'o/ot'o/ lo/wiwt’, indicated 
the establishment of a distinction between the two, 
though Cicero interprets the fact the opposite way; 
namely, that the open enemy was ealled a strangi-r as a 
gentler term, “lenitatc verbi tristitiam rei mitigante.” 

10511. It was an important step in International 

t Cic. Off. I. 12. 
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I^w, to establish this distinction between War, and 
Piracy, tlie practice of general s])oliation. And for this 
purpose, it is pro))er to give a definition of War. A 
definition which has been given, and which may serve 
as the basis of our remarks, is tliis*, “ llellum est con- 
tentio jniblica, arniata, justa." It is necessary to attend 
to each of tliose tliree conditions. War is a public con¬ 
test : it is the act of tiie State, towards another State; 
not an act of or towards individuals. Hence, a contest 
with Pirates and llobher.s, wlio are lawless individuals, 
is not a War; nor do the Rights of War Indong to such 
j>ersons. .\gain. War is an armed contest: for States, 
fiaving no common su]>eri()r who can decide their dis- 
j)utes, have no other nltimate authority to which they 
can appeal. On this account War has been termed 
“ nltiina ratio reguin.” lint still, though the contest 
is an armed, it is a just, that is, a professedly just one. 
'I'hoiigh War is a])pealed to, because there is no other 
nltimate trilmnal to which States can have recourse, it 
is a))])ealed to fur jiistiee. It may easily ha)>))en between 
States, as betwein litigating iiulividn.als, tliat each has 
a just cause. 'I'hus, when Attains left his kingdom by 
testament to the |{omans, the lu'ir hail the Right of 
legitimate, the Uomans, the Right of testamentary, suc¬ 
cession. It is necessary that a iState should have on its 
side some sucli asserted Itight, in order that its War 
may bo consistent with International Law. A State 
which should make war upon its neighbours, without 
asserting any claim of Right, jirofessing only a desire 
of comiuest, a hatred of its enemy, or a love of war for 
its own sake, would have no just claim to the Rights 
of War; and might most fitly he declared a (/Oinmon 
Enemy, by all Slates which acknowledge the authority 
of International Law. 

Under thi; above conditions. States have a Right to 
make War, as we have already .said (77.'>). This Right 
may be unjustly, that is immorally, used; as individuals 
may use tlieir Rights immorally, and may employ the 
forms of justice for unjust ends. 

• Albericus Ucntilii, JJc Jure li -Ui. 1589. 
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1059. War, so understood, is conceived as a state 
in whicli the liostilc parties have mutual Uights and 
Obligations, notwitlistanding the efforts they are making 
for each other’s damage or destruction. Tlie Rights of 
War, among the .ancients, e.xtendcd to the Right of 
enslaving or putting to de.ath all who were taken pri¬ 
soners in battle, and even all the inhabitants of a con- 
cpiered country. Yet the same Ijaws of War condemned 
those conquerors who refused Se])ulturc to the dead 
bodies of their enemies; the? same Laws required a 
reverence for the llenalds who acted as international 
(mvoys, and an cx.act fidelity in observing Truces and 
Treaties. Moralists have been blamed for saying that 
to enslave vanquished, and to kill captive enemies, is 
not contrary to the Natural Rights of War. Yet wc 
see how natural such ])racticcs arc, for they occur in 
all nations at the early periods of their jural career. 
The proi)er condemnation of these jiractiees is, not th.at 
they are contrary to the Natural Uights of AVar, hut 
that they are the Rights of War in a rude .and sav.age 
conditioi\ of nations, and arc eondemncil by International 
Law, when it has made any eonsider.ablo progress in 
hunianitv. 

1000. In ancient {Ireece and Rome, every citizen 
was considered as a soldier; bvit in modern times, the 
roinfia/inil is distinguished Crom the nun-i'oiithalnnt part 
of the n.ation, and there are different ckasses of Rights of 
War applicable to these different classes of persons. 

lOfil. The Rights of AVar, as they affect Com- 
hatiinta, are purified from much that was savage and 
cruel in their earlier form, by taking into account the 
general conception of AVar; that it is the use of the 
])ublic Rorce of the State in order to enforce its asserted 
Right. The public Rorce, Armies and Navies with 
their munitions, act so as to damage, defeat, and destroy 
the Armies and Navies of the enemy. Armies .are de¬ 
feated by destroying their organiz.ation; and hence, as 
soon as a man, or a body of men, by surrendering, has 
ceased to belong to the organization of the army, he is 
no longer an object of active hostility, lie is a prisoner. 
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The same is the case, when a ship, in a fleet, strikes 
her colours. In the siege and capture of a fortress, the 
amount of severity exercised upon the defenders of the 
place, depends u|)on the obstimacy of the struggle 1 ) 0 - 
tween them and the assailants. If the defense have 
been very obstiiiab*, and the ])lace is taken by storm, 
the ]>raetices of ^^'ar. u]) to tlie most modern times, 
partake of the savagt^ and cruel habits ol the rudest 
nations. Hut though, on such occasions, unresisting 
men ainl lulpless W4>nu*n may suftcr <h‘ath or violence! 
in hot blood, the voice of all civilized nations condemns, 
as violators of the Hight- of War, the soldiers who com¬ 
mit such deeds in cM hloixl. iSometimes severities are 
indicted ujion a ea|)tnred garrison, professedly on ac¬ 
count of a re-istanee too long protracted. In such eases, 
the .severity inav be considered as a punisl*inent w.hich 
the Laws of War entitle tlu! victor to iidlict, in return 
for damage and delay which the defenders have necd- 
Icsslv occasioneil him, since their ultimate success was 
hopeless. 'I'he Homans spared the garrison of a place, 
if it surreiidereil before thi! battering-ram struck tlu! 
walls. To ]nit to tlu! sword the garrison of a cajitured 
place, in order to strike terror into other places, and 
j)aralys(‘ their resistance, is a course which has an .ispect 
of savaoe cruelty; yet it is asserted to he conformable 
to the Laws of'War; and has even l«sn defended, as 
humane, Iwcausc it tends to bring the war to an end. 
In like manner, the putting jmsoners to death in the 
way of retaliation, or of )mnishment for violated faith, 
has a most cruel asjieet; yet if this he imt (hnic, how 
is the cruelty, when commenced on one side, to Ijc 
punished or stoj^ped; and how can then! he any value 
in the giving of Hostages for the ])erformancc of a 
treaty? 'J'hat War has necessarily inhuman fe.atures, 
such as these, shows us how much the cau.se of hu¬ 
manity rcfiuires th.at the ojicration of War should be 
supcrsetlcd in :dl possible c.ascs. 

10()2. The Laws of War which limit the modes 
of .action of the comkatants, flow from the conce])tion 
of War,—that it is the Action of one State against 

VOL. ii. k 
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another State, to enforce justice by its public force. 
The force used is to bo public; hence assassins, poi¬ 
soners, secret incendiaries, are prohibited. Damage done 
by such means, cannot be avowed by a State; and 
lienee, cannot be a part of the conduct by which the 
State publicly seeks justice. Also, such damage cannot 
be used so as to make a State alter its conduct, and 
therefore cannot be used so as to obtain justice. But 
this view does not prohibit operations whieh are clan¬ 
destine for a time, as an ambush, or a mine; for these 
are works of an army, and have the same results as 
other acts of warfare. 

lOlKl. Stratagems arc frequently employed in war¬ 
fare ; and it may appear <litlicult to reconcile some of 
these with Good Faith; as when a general allows his 
cneipy to get hold of letters, or informants, purposely 
contrivisl to deceive. But it is to be recollected, that 
the llulcs of Good Faith apjily only to those modes of 
communication with reg.ard to which there is a Mutual 
Umlerstanding. Soldiers are bound in Good Faith to 
respect a truce, a Hag of truce, a demand of parley, or 
any other recognized mode of communication between 
combatants: lor these jiroccudiiigs arc conformable to 
knowni liaws of War, and tend to the termination of 
hostilities. But when a general judges of his enemies’ 
intentions by his motions,—the information of neutral 
jicrsons, intercepted letters, and the like,—he rests, 
not upon a mutual understanding, but upon his own 
sagacity and vigilance, in detecting tho truth from the 
a])puarance. At the s.amc time, the Laws of War 
allow him to visit, with the utmost severitj', any 
jiersou who intentionally misleads him by false intel¬ 
ligence. 

It apjxsars, at first, an inconsistency in tho 
Laws of War that though they do not forbid a gcncnal 
to use Sjjies, or to tempt the enemy’s soldiers to desert, 
they visit with immediate death any one found engaged 
in such attempts. But it is to be recollected that in 
War, the infiictiou of death is not a punishment, but a 
means to an end. A general must, from a regard to 
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his own safety and success, make the t.ask of spies and 
seducers as difficult and dangerous as possible. 

106.5. By the progress of tlie Laws of War, from 
their ancient to their modern forms, innch Inis been 
done to make Warfare more bnmanc, or, as it is termed, 
more civilized. In the middle ages, the pr.'vctico was 
introduced of sparing the lives of coiupiered foes, and 
giving them their liberty, on the jiayment of rtinmn. 
In more recent times, when soldiers yield, they ask for 
i/iKirti'r, and are made prisoners of irar. Such ])risoners 
aro often exchanged between the two hostile jiarties by 
a cnrtel or agreement. And even before a prisoner of 
war is liberated or exchanged, he often has his liberty 
allowed him, on giving bis /><iro/e, or word of honour, 
that be will not serve as a soblier till the War is I'lided. 

KMili. In W'ar, .'is we have said, the destruction 
of men is nseil as means to an end; but iwery step, in 
the Laws of War, by wbieb bloodslusl and violence .are, 
in tlieir extent, limited to their end, the attainment of 
just terms of peace, is a gain to humanity, lienee it is 
to be desired that the Laws of War sliould condemn 
that wanton and .aimless inhumanity wbieb, .as has been 
mentioned, is often ])erpetrated in hot blood on the 
storming of a fortress. It is therefore very s.ati'factory 
to find an eminent milit.'iry writer* expressing .'in opinion, 
tb.at the plunder of a town after an assault ought to be 
made criminal by the Articles of War. 

1()()7. In the treatment Non-comhatants espe¬ 

cially, the modern Laws of War are more iiiimaiie than 
those of ancient times. When an enemy invades the 
territory of a hostile State, it strikes at the State, not 
at individuals. Its object may lx; to take permanent 
possession of the territory on the part of its own State; 
but at any rate, its operations siijijiress anil exclude the 
authority of the hostile State; anil thus do violence to 
it, as a State. 1 fence, the invading army, so far as it 
suceixids, supersedes the higher functions of the State 
in the invaded country. It resjicets jirivate jiroperty; 
but it assumes the right of taxation, and exercises it, as 
• Napier, HUt* of the War in the Peninsula^ Vol, vi. p. 215. 

k2 
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in a case of exigency, by levying a heavy Contrihutlon. 
If the inhabitants ]’).ay this contribution, by the Laws 
of War they arc not to be further molested; and arc to 
be protected in the exercise of agriculture, trade, and 
art. In such eases, the usual Tribunals arc, to some 
extent, siijierseded by Military I.aw; because, as we 
have said, the iuvailing Army assumes the functions of 
the invaded .'state. 

I Obit. In War, though Private Property is rc- 
sjiccted on Land, it is not sjiared at Sea. Jlcrchant- 
vesstds, and their freight, belonging to citizens of hostile 
States, become the ])rize of their Captors. There is an 
evident re.ason for this differenec of the Laws of W'ar, 
on Land and on Sea; for a merchant’s vessel at Sea 
is not under the protection of the State, in the s.aine 
manner as his warehouse on land. To make prize of 
a inerch.aut-ship, is an obvious way of showing that its 
own State is unable to jirotcct it at sea; and thus, is .a 
mode of attacking the State. It has sometimes been 
])roposed that, in time of war, I’rivate Property should 
l)e respected at sea, as well as on land ; but there are 
great diflieulties in carrying sucli a Kulo into effect*. 
(Conventions ha\e, however, .sometimes been made be¬ 
tween nations to tliis effect. 

lOfiff. On the other hand. States often grant to 
private jxTsons, who are willing to tit out a ship at 
tlieir own expense, Lcllcrii «/’ Mari/ae, authorizing them 
to carry on warlike o|)eratioi\s against the enemy. Such 
persons are called Prirahers. .Such authority is some¬ 
times given \iuder tlu! name of /{eprisa/.t^ as a means of 
obtaining reilress for private wrongs. Such practices 
make a kind of j.artisan warfare at sea. 

lO/fk In many other eases, as widl as in that of 
merchants, the fortune of non-combatants is inc.xtricably 
nii.xed u]) with that of the combatants; thus, when a 
town is besic'ged, the inhabitants nece.ssarily suffer by 
the attem])ts which the besiegers make to overpower 
the garrison. And sometimes the greatest weight of 
the misery thus i)roduced m.ay fall upon the peace.iblc 

• Maunine, of Xations, li. iii.c. iv. 
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iiiliabitant.s; as for instani'C, when a town is rediieed 
to yield by famine. The horrour exeited by siieh eases, 
bas led to the siiirocslion, that it sliould be one of fla* 
Laws of AVar that all non-combatants should be allowed 
to oo out of a blockaded town ; and that the "eneral 
who should refuse to let them ])as.s should be reoarded 
in the same lioht as one who shonld murder his pri¬ 
soners. or should he in the habit of buteherin<i woiin-ii 
and ehildren*. 

1071. In order that countries which are the seat 
of War mav enjoy the advantaoe of the Laws of eivili/ed 
warfare, it is necessary that they themselves shouM at¬ 
tend strictly to the distinction of ('oinbatants and Nou- 
e<unbatants. If the inhabitants of an invaded eountrv 
carry on XNhat is called a iimnlln or /nirfisiiii warfare 
aoaiii't the invaders; the inhabitants, imlividuallyj de~ 
stroxino them and their means of action, in any xxay 
that they can ; such a country cannot he treatx'd ac- 
cordino to the more humane l.axvs of War; for the 
iidiabitants thcni'clvcs destroy tin- foiunlation of such 
l.axvs, the di'tinction of ('omhatants and Non-com¬ 
batants. Ami this le-triction neid not interfere xxith 
the ]iatrioti<' /.eal xxhich the inhabitants feel, to repel the 
inv.'iilers. b’or they may eidi-t in the organized army 
of their oxvn country; and supply the (ioxernment xxith 
resource- for its defeii'i' to the utnio't of their power. 

1(17-- It m.iy be asked, xxhether, on these jiiin- 
ciples, the I.axxs of AVar alloxv the bomb.irdment of an 
undelendcil toxvn, or the layino xxaste ;t province xxith 
lire and swonl. .''mb procei clings .are condinined a.s 
odious by international jiiristsl ; who, hoxxever, do not 
venture to jironoutice them to be xi(dations of tlm l{i"hts 
of War. It is exident that, like dcslroxiiie -hips at sea, 
siich acts shoxv that tlm snlfcrino .'stati' c.amiot defend 
its subjects. I bit tliey bclono to a savaoe and cruel 
form of xxar. which all humane ami civilized men must 
desire to sei; utterly abro;.',itcd. 

• .\rnnlil. I.irtni.s nn //istm i/, lact. iv. p. 220. 

t A'aticl, Hook m. g H.O. 



262 


INTERNATIONAL JUS, [bOOK VI. 

1073 . As War has its Laws, it has also its For¬ 
malities, which are requisite as a justification of warlike 
acts. It ought to be preceded by a Demand of Redrm, 
and begun by a Declaration of War. This formality 
the Romans called Clarigatvo. When war has been 
declared, Neutrals have not a Right to carry Munitions 
of War to belligerents: such commodities then become 
Contraband of War. And when a place has been de¬ 
clared in a state of Blockade, neutrals have not a right 
to carry thither any goods or to go there at all. The 
Blockadcrs have, even against Neutrals, a. Bight of Search, 
in order that they may ascertain whether the J31ockade 
is violated. The Conflict of tho Rights of Belligerents 
and of Neutrals, in this and the like cases, give rise to 
many questions of International Jus. Others arise from 
douljts, whether enemy’s vessels captured were taken in 
time of War or not, and the like. For the decision of 
such questions, there have been established Courts, in 
which International Law is administered; Voxirts of 
Prize; Courts of Adiniraltg ; Courts of Maritime Laic. 

1074 . Having thus spoken of tho Rights of War, 
I must now notice the International Rights which sub¬ 
sist during Peace, and those which belong to Neutrals, 
'rheso I must enumerate very briefly, by the aid of well- 
esteemed writers on tho subject: for my object is only 
to give such a sketch as may show the place which 
International J us occupies in a System of Morality. 

1 shall arrange the Rights of which I have to speak, 
as International Rights of Property, International Rights 
of Jurisdiction, International Rights of Intercourse. 
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INTERNATIONAL RIGHTS OF PROPERTY. 

1075 . Wk have already said (772) tliiit every 
State lias a Right tu the National Territory. This is an 
International Right; and is absolutely and completely 
valid, as e.\cluding Rights of other States. With regard 
to the citirxjns of the State itself, the Right to any part 
of the Territory is not siin)de ownership, hut th.at 
permanent proprietorshiii which is called JJomhiiinn 
luniiH'im ((iSS), hy which the State jirescrihcs the con¬ 
ditions on which iiulividuals are to hold and enjoy their 
possessions. 

1076 . Nations have come into possession of their 
present territories hy the migrations of the various trilies 
of nuiukind (870); and hy various other historical 
cvi'nts, as coni|uests, colonies, and the like. 'I’lieir 
present Rights rest u|>on these jirevious facts; and the 
fact of the national jiossession of any Ti'rritory, contimusl 
and niKjuestioned, of itself constitutes a Right of jios¬ 
session. l*r<\ieri/)tion, wliich is a mode of acijniring a 
Right for individuals ((i.Oo), holds also for States*. 

1077- Eurojiean nations have recognized a national 
jirojicrty in uncultivated countries, founded ujiou the 
Right of Discovery. Where the land so claimed is 
inhabited hy savages, such a claim of Right goes ujioii 
the sujiposition that a jiojiulatiou of savages ilo not form 
an organizAid .State which can have Tnh'rnational Rights. 
But this limitation of International Law, and conse¬ 
quently of Morality, is rejected hy the more humane 
views of modern times. Tlie claims of Eurojiean States 
to jiosscssions in America, Africa, ainl Asia, originally 
founded on discovery or colonization, now rest, not only 
ujion jirescrijition, hut also, for the most part, ujion suh- 
seejuent cotnjiact. 

1073 . The Right of Conquest, when it is stated 
barely as constituting rightful possession, belongs to a 

• M'heaton, Intcrmtioml Imw, Pan 1 . ch. iv. p. 200. 
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condition of International Jus more rude and arbitrary 
tlian now jirevails. A >Stato which would assert the 
mere Ri^ht of (.’onquest, would also make war for the 
mere sake of (Jomiucst; which, as wo have said, would 
justify civilized States in declarin!:' such a State a 
Coininoii Kneniy (lO.TS). Hut a Conquest, niade in a 
just war, may ri^ditly he consideroil as in the light of 
indcinuity for wrong suffered; and may bo cither re¬ 
tained, or used lu the negociations for peace, in order to 
obtain just terms. 

I 07 R. There prevail among nations several Rules 
and ma.xims with regard to tlie Rights of national ter¬ 
ritory. 'J’hese Rules have been established by the 
gradual usage and successive agreements of nations and 
jurists; and are to he found, witli the reasonings rc- 
s]>ecting them, in works on International Law. It may 
serve to illustrate the subject if 1 c.xtract some of these 
Rules; which I shall do, principally following ]Mr. 
AVheaton’s Hlemintx of Inlcrnalionitl I.iiir, and Mr. 
Manning’s Coiiniifiiltirii'x on the Low of Nations. 

lOliO. “The maritime territory of every State* 
e.xtcnds to the ])orts, harbours, bays, mouths of rivers, 
and adjacent ])arts of the sea enclosed by headlands 
belonging to the same State.” 'I'heso nnist bo included, 
in order to maki! the territorial j\irisdiction continuous. 

lORl. “The general usage of nations superadds 
to this extent of territorial jurisdiction, a distance of a 
marine haigue, or as far as a cannon-shot will reach 
from the shore, along all the coasts of the State. Within 
these limits, its rights of property and territorial juris¬ 
diction are absolute, and exclude those of every other 
nationt.” “The rule of law on this subject is tcrrai 
dotnin'inm Jinitur uhifinitur armorum vis." 

1 ()R2. “ 'riie exclusive territorial jurisdiction of 

the Itritish Crown over the enclosed jiarts of the sea 
along the coasts of the island of Great Britain, has im- 
meinorially extended to those b.ays called the Kinfs 
Chamhers; i. e. portions of the sea cut off by lines 

• Wheaton, Part ii. chap. iv. 

t See also Grotius, J. H. et P. lib. ii. c. iii. § 10. 
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ilrawii from one jiromoiitorv to another. A similar 
jurisdiction is also .asserted by tliu I’^nited States over 
tlie Delaware Hay, and other bays and estuaries Ibrmiiii' 
jwrtions of their territory." Sueli reonlations are justified 
on the ffround of their lieiiio essentially necessary to the 
security and interest' of the State. 

lOlKl. Hesides sueh regulations, “a jurisdiction 
and rioht of jiroperty over certain other portions of the 
sea have been claimed by different nations, on the 
f][rouu<l <if immemorial u~e. Such, for exam])le, was the 
sovereionty formerly claimed by the republic of Venice 
over tbe Adriatic. 'I'he maritime sujireniaey of (ireat 
Hritain over what are called the Narrow Sr'as, has {{enu- 
rally been asserted merely by reipiiriiiij certain honour 
to the Hriti'li llao in those seas.” 'J'he Haltic Sea is 
claimed as more r/.iiisiim. by the powers borderiii" on its 
coa'ts; and the I’.uxine was so elaiimd by Turkey, so 
lout; as she e.\elusi\ely ))o"es'ed its shores. Denmark 
as'i'rts a sujin'macv o\er thi' Sounil, and the'I’wo Melts, 
which form the outlet of the Haltic. In ojiposition to 
such claims, the I'Yeeiloiu of th" Seas is asserted by 
other .States. They ha\e a'scrteil tile Riolit to navigate 
the llitfh .Sea (more /iV/erom), as beinjr essential to the 
Hioht of ('ommeree whieli belont;s to all States. 

Itlttl. It is said by .Jurists, that when a river 
Hows throU”h tin' territories of ditlcreiit States, the 
huiori'iil K.if of it for eommereial jiurposes belouos to all 
the nations iiihabitiiio the dilferent parts of its banks; 
but that this is an //o//e;-/ee/ ami must be reon- 

lateil bv convention*. .Such conventions have been 
Cst.ablished, for iu-tanee, with respect to the Khinc and 
the .Selieldt. We have already said (Rfj) that imperfect 
Hiohts are improperly calleil Itiohts; ami are really 
moral claims indieatino what the otliiT party onjrht to 
grant or to do. And it is jilain that the oimeral Duty 
of Humanity would lead a .State to allow its neighbours 
to make such U'C of its rivers and straits as should be 
.accompanied with no inconvenience to it.sc'lf. Hut, as 
we have alrrarly said, by some a general Right of Com- 
• Wheaton, I’, ii. c. iv. § 12. 
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mcrce is asserted, wliicii goes beyond this appeal to 
humanity. 

lOlfo. In time of War, this Kight of Commerce 
comes in conflict with the Rights of War; and the con¬ 
flict has, in modern times, given rise to miiny questions 
of international jurisprudence; and cs])ccially as regards 
(Colonies of the hclligercnt parties. For it has been 
assumed, by modem European States, that they have a 
Right to direct and limit the trade of their Colonics, as 
well as of the ports of the Slother-country. 

1086. The question of whieh we have spoken, 
between the Rights of War, on the one hand, and the 
Riglits of Commerce on the other, inqilies, among the 
itights of War, the Right of seising the private pro- 
])erty of citizens of the hostile State captured at sea. 
To this Right, of whieh we h.ave already sjioken, belli¬ 
gerents have sometimes added the Riglit of seizing also 
the property of neutrals, when taken in hostile ships: 
anil they have exjiressed their Rule in the maxim, 
“ Enemy’s ships make enemy’s goods." 'I'liis Maxim is 
not inconsistent with what has already been said of the 
nature of War. All property is in some one’s custody; 
this is in the enemy’s custody. We deny their power 
of custody of projierty on tlie sea, and we strike a blow 
at them as a maritime State, by showing that they do 
not possess this jiower. 'I'lie Neutral must attend to 
this, and must not place his goods in our enemy’s 
vessels, excejit he is willing to sh.are their fate. But 
the more indulgent rule now generally assented to is, 
that the goods of a friend are not to bo confiscated, 
though found in the ship of an enemy*. 

1<)87- The Rights of Commerce are asserted in a 
Maxim similar in form to the one just stated; namely 
this: “Neutral ships make neutral goods;’’ or, “Free 
bottoms, free goods." But it is plain that this maxim 
must be limited .and modified, or it might be used as a 
]>owerful mode of warfare. Thu8+ belligerents have a 
Right to prevent neutrals from carrying to an enemy 
nuinitiuus of war. It is no interference with the Right 
• Wheaton, P. iv. c. iil. § 18. + Manning, B. lii. c. vii. 
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of a third person to say tliat he shall not carry to iny 
enemy instruments with wliich I am to be attacked, 
(^n the contrary, such Commerce is a deviation from 
neutrality; (or at le;ist would be so, if it were the act 
of the State). If we allow neutral ships to be inviolable 
when they carry to the enemy the means of Wiirfare, 
they, thouob professedly not parties to the contest, may 
greatly damage one of the belligerents, and transfer the 
success to the otlier side. Hence, belligerents have a 
Itight to prevent neutrals doing this. The llight of 
Commerce entitles the neutral to carry to either ])arty 
goods which do not affect him in his belligerent character; 
but military stores arc j)rohibited, under the title of Cun- 
trahioiil of War. 

lOliH. Again, Ix'lligcrcnts have, by the Laxvs of 
War, a Right to ]mt a place in a state of hlm'hule, and 
then to prohibit neutrals from entering it. Neutrals, 
who violate this Rule, are liable to confise.ation for 
hredc/t of blijcktule. According to modern practice*, in 
order that a party in,ay be liable to punishment for 
breach of blockaile, three things ,ire rei|ui8ite to be 
jiroved :—the actual c.xistenee of the blockade:—that 
the ])arty offeniling knew of it:—that be commit some 
act which w.as a breach of it. 'I'hc definition of blockade 
is given in various Tnaities. It is generally agreetl, that 
a mere declaration cannot constitute a blockade: it must 
1)0 .actually enforced by a continued circuit of troo])s 
and ships. 

10119. The maxim, that “free sliij)s make frea; 
goods,” has been a subject of much discussion in modern 
times, having been asserted by t'onfoleracies calling 
themselves “Armed Neutralities,” in o])])o.sition to the 
claims of Ilelligerents. IJelligerents, seizing the property 
of an enemy on board a neutral ship, have, on their side, 
both the ancient authorities, and the usually rcceiverl 
Principles of the Law of Nations, In opposition to the 
Right of Commerce, urged on the side of the above 
maxim, it is replied, that the Rights of War suspend 
many of the Rights of Commerce, as when they autho¬ 
rize seizure of contraband of war, or confiscation of a 
* Manning, B. iii. c. ix. 
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ship for breach of hlockado. Anil the general Rnlo 
must ho, tliat all Rights of (Joininerce are suspended, 
which, being nominally neutral, are really favourable to 
one of the belligerent parties. Now to earry goods for 
an enemy, who is so weak at sea, as not to he able to 
carry for himself, is to give him a great advantage. It 
deprives the stronger nasal jxiwer of the benefit of his 
superiority. niie J’elligerent cannot ho required to 
allow this. AVhen it is urged, on the other side, that 
a Neutral has a Right to trade with both parties; it is 
re|)lied, that he may trade iritli hut not fur o«c. 

If he gives his jiroteetiou to the jiroperty of one of the 
helligerents, who is too weak to jirotect it himself, he 
makes himself his Ally, and is no longer neutral. An 
argument sometimes urged on this siile is, that a shiji 
is like a jiart of the territory of the slate to which it 
belongs, and as such, not he violated by the belligerent : 
hnt it is plain that this analogy is too loose to he of any 
force. If the doctrine were true, it would he a violation 
of neutral Rights to seize contrahaiid of war in the ship, 
or to resist breach of blockade. And it is plain that the 
analogy does not hold in other cases; for when a ship 
comes into a foreign port, she and all on bqard are 
subject to the juri.sdiction of the foreign state. 

lOllO. There is another kind of limitation of the 
maxim, “free vessels make free goods,” which has also 
excited much discussion in modem times. This limi¬ 
tation has been termed the “ Rule of 17o()*,” and is 
thus stated : “Neutrals arc not allowed to engage in a 
trade with the colonics of belligerents during war, which 
trade is not allowed them during peace.” In virtue of 
this Rule, the Stronger Naval helligeront Rower enforces, 
during war, in order to distress its enemy, the same 
restrictions on commerce with. the Colonies of the 
Weaker, which the Weaker itself had (luring peace 
enforced, in order to its own advantage. For, in all 
eases, Fnropean governments have, during peace, ex¬ 
cluded other countries from the carrying trade between 
them and their colonics+. Rut in the tseven-years’ 
War, begun in 175(5, the French were prevented, by the 
* .Manning, It. III. r. r. t Ibid. 
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iiiaritinio sjipcriority of the Hritisli, from earryiiif; on 
tlu'ir colonial trade themselves. Upon this, they threw 
open the trade to neutrals; hut (ireat Itritain denied 
that neutrals had a Uiuht to such a trade, and therefore* 
acted upon the Rule of IToli just stated. The con- 
sisteiwy of the Rule with the common Riolits of war, is 
e\ident. Such an inter|)ositiou of neutrals as was here 
attempted, was a manifest assistance! to France. It 
enahled colonies to hold out, which must otherwise have 
surreiidereil; sujeplii d the motlu-v-country wifli eedonial 
jerodiici' and revenue; ami enahled her to withdraw 
sailors from her merehant-ser\iee to man her fleet. It 
was a traile whicli the neutral had not possessed hefore 
th<! war ; and possesse<l, durino tlie war, only in virtue' 
eif the Itritish naval su]ierie)rity; and whie'h the'y weuilel 
lose aoain eeii the' re'steiratiou eif pe ace'. 'I'he' Ue'Utrals 
exercise' such a traele uneh'r the preete'i-liein eif the' streuij'e'r 
naval peewe'r, anel e'Utirely tee his elaiiiaoe'. The' prei- 
iiihitieeii eif such a traele is nei elouht a liiiiitatieiu eif the 
Riohts of ('oiumi'rci'; hut, in this ri'sjii'e't, the ]irohihition 
eif a lu'utral’s su]i|ilyino the; su|i|iri'ssi il I'oloriial traele! eif 
the weaker naval he'llioeTi'iit, iloi's not elifli'r from the! 
jirohihitiein of .a neutral supplyino a hloi kailcel town 
with food, or a dcfe'ate'd he'llie'e're'iit with arms. In such 
e'ases, the Rijrhts of War supe'rse'ile the Kiolits eif ('om- 
iniTct', in eirilcr that the operations of War may not 
hecoiue futile'. 

1 (•!)!. The; Riolit eif Yisitiition or Se'arch eif 
neutral vessels at si'a*, is a he'lli^ri're'nt Ri;iht, essentia 
to the exercise of the Rioht of capturin;e ene'inie's’ jirei- 
Jiertv, e'ontrahanel eif war, anel vi'sse'ls couimitting hre'ach 
of hloe'kaele. J'lven if the Kijeht of capturinje I'liemies’ 
]iroporty he cvi'r so strictly limite'd, ami the Rule eif 
free ships, free feeiods,” lie adei|)teil, still the Right eif 
Visitatiein anil Se'arch is essi'iitial, in ordi'r tei eleteirmine 
whethe'r the ships themsche's are neutral. It is cein- 
formahle to the Law eif .Vations tei eletain a neutral 
vessel, in order to asi'crtain, not hy the Rag me'rely, 
which may be fraudulently assume'd, heit liy the docu- 
• Wheaton, P. iv. c. iii. ^ 2(i. 
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incnts on board, whether she is really neutral. Indeed, 
the practice of maritime Capture could hardly exist 
without this Right. Accordingly, the writers on the 
I subject concur in recognizing the existence of this Right. 
But it is to be observed, that wo here speak of it only 
as a Right of Belligerents. 


Chapter IV. 

INTERNATIONAL RIGHTS OP JURISDICTION. 

1()!)2. Within its own territory, every State has 
complete and exclusive jurisdiction. The Laws are 
made, tind the administration of them directed, by the 
State; and speaking generally, this administration extends 
to foreigners, so long as they are in the territory, no less 
than to natives. The practice and Treaties of nations 
may have introduced exceptions; but this is the general 
Rule. 

1093. How far the jurisdiction of a State extends 
over its subjects, when they arc out of the limits of all 
States, as for instance, when they are in a ship on the 
High Seas, is a question of International l,aw. As wis 
have already said, it is maintained by some writers that 
the ship, wherever it may bo, is to be considered as a 
part of the territory of the State; a sort of floating 
Colony. This is one mode of expressing a Rule which is 
lisscntcd to by all *:—That both the public and private 
vessels of every nation, on the high se.as, and out of the 
territorial limits of another State, are subject to the ju¬ 
risdiction of the State to which tlicy belong. But if we 
say that this is because the vessel is a part of the natio¬ 
nal territory, wo express this Rule in such a way .os to 
contradict other Rules generally agreed to. For if the 
ship were really national territory, contraband of war, 
or enemy’s goods, could not rightfully be seized within 
it; which, by acknowledged International Law, they may. 

• Wheaton, Vol. i. 152. 
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lOiU. A State lias an exclusive jurisdiction over 
its vivtocls on the high seas, so far as respects offenses 
against its own laws. But there are wrtain offenses 
which are violations, not of the Law of any single State, 
hut of International Law; as Pimcj/. The offense of 
depredating on the high seas without being authoriml 
hy any Sovereign State. This is a crime, not against 
any particular State, but against all mankind; and in.ay 
he punislied hy the competent tribunal of any eountry 
where the offender may ho found, or into which ho may 
he carrieil, though committed on the high seas. 

KKk). 1 lence, when a State declares an offense to bo 
Piracy, it declares that jiersons committing this offense 
may be lawfully ca|>tured on the high si'as by tlic armed 
vessels of anv Stab', and carried within the territorial 
jurisdiction of the captors for trial. And if the nations 
of I'.urope and .Vmerica were to agree in declaring an 
offens(>, tile Slave-trade, for instanci-, to bo Piracy, 
vessels detucteil in the pnieticc of the Slave-trade might 
be eapturcfl and condemneil by any State which had 
tlie means of doing this. 

loyi). 'I’lie International Law of Kuro])e and A- 
merica ajipears to be approaching this jioint, but has 
not yet reached it. The Slave-trade has bis'ii declared a 
crime by every (-hristian nation. It has been decl.arcd 
jiiratical by many treaties between nations. An Ame¬ 
rican vessel engaged in the traile has been condemned by 
an Knglish jirize-eourt*. For the trade having licen 
prohibited by thi' Laws of both countries, and having 
been declared to bo contrary to the principles of justice 
and humanity, the Judge decided that it was necessarily 
illegal. But ill more recent cases, it has licen decided 
by Judges that the Slave-tnulc is not a criminal trathc 
by the general law of nations; that each person can bo 
judged for it only by the tribunals of his own country, 
except so far as the treaties of nations provide other ju¬ 
risdictions. The Judge + said that no one nation had 
a Eight to force a way to the liberation of Africa by 
trampling on the independence of other States; or to 

• Wheaton, P. ii. c. xi. § 17 . t Lord Stowell. 
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procure eminent good 1)y means that were unlawful; or 
to press forward to a great j)riiiciple, by breaking tlirougii 
other great principles that stood in the way. But it 
must be remarked, on the other side, that there is great 
moral inconsistency in those States which declare the 
Slave-trade to !«■ a crime, and exjiress horroiir at the 
atrocities to which it leads; and which yet refuse to join 
in such an improvement of International I.aw, as would 
enable the powerful maritime nations altogether to sup¬ 
press this traffic. 

"i'hc suspicion of a piratical character in a 
vessel, anthorixes a stronger vessel to search the suspected 
ship. For if merely showing the flag of a State at peace 
with that of the stronger vessel, would suffice to ])as3 
the suspected ship uiupiestioned, no ]>irato need ever 
submit to bo taken. Hence, the tpiestion as to whether 
the Slave-trade is to 1 k) treated as being Piracy by In¬ 
ternational Law, leads to the (juestion wlictherthe Bight 
of tieareh for the su|)]iression of the >51ave-trado c.xists by 
International Law. The Right of Mutual Search for 
this ])urpose has been e'tabli.'.hed by treaties between 

several nations in ..lern times*; and probably the 

Moralists of all Countries will agree with the English 
Moralist t, who said tliat lie felt a jiride in the British 
flag being, for this |mrpo.se alone, subjected to search 
by foreign ships. It had, he said, risen to loftier honour 
by bending to the cause of justice and humanity. 

KMMl. Besides its juri.sdiction over its subjects on 
the high seas, there arc cases in which by the usage of 
nation.s, the jurisdiction of one State, more or less modi¬ 
fied, e.xtends into the territory of another. Thus, the 
jierson of a Sovereign going into the territory of a foreign 
State in time of jicaee, is, by the general usage and 
Comity of Nations, e.xemjit from the ordinary local 
jurisdiction. And the person of an Ambas-sador, whilst 
within the territory of the State to which he is delegated, 
is in like manner e.xempt from the local jurisdiction. 

1 lis residence is considered as a continued residence in 


Alanning, It. ill. c. xi. ]>. S/U. 


t Mackintosh. 
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liis 0 W 11 country ; and lie retains his national character, 
unniixed with tliat of the country where ho locally 
rcvides. Also hy jiarticular treaties hetween Countries, 
the Consuls, ainl other (^oinuiercial Agents, which a 
State a])i)oints in a foreign country, are authorized to 
exercise a jurisdiction on the part of the State ndiich 
a|)point.sthoin. The nature and extent of this jurisdiction 
de|)end.s u|)on the stipulations of the treaties. Among 
Christian nations, it is geiuTally confined to civil causes 
among .Mercliants and Seamen, to matters relating to 
Contracts and Wills, anil the like. Jliit the resident 
(,'oiisnls of Christian jiowers in some ,Mahoniinedan 
Countries, exercise hoth civil and criminal jurisdiction 
over their countrymen; though this jurisdiction is of a 
limited kind. To these cases of excejitioiis to the terri¬ 
torial jurisdiction of a State, are added a foreign army, 
inarching through the country, or stationed in it; and 
foreign ships of war in its ports, the two States being in 
amity, lint the jiriiato vessids of one State entering 
the ports of another, are not exempt from the local juris¬ 
diction, except so far as com|>act exempts thcni. 

IDSIK. With the exii ptions just stated, the two 
leading .Maxims of international Law, as it regards 
•luri'diction, are generally admitted: FIi'kI, that the 
J,aws of a St:ite have force within the limits of its own 
government, and hind all the sulijects thereof, hut have 
no force hevond those limits: ,SVco//(/, tli:it all jiersons 
who .are found within the limits of :igo\ermnent, whether 
their residence is permanent or temporary, :iri; to ho 
deemed suhjccts thereof'*. 

lltMt. Tims (he inli.ihitants of each St.ito are 
ruled hy their own l.aws. Hut this does not siilliee for 
ail the occasions of hiinnui iiction. .Men of ditrerent 
countries have intercourse of various kinds with each 
other. Men travel from one country to another. As 
they move, they carry wit h them char.aeters and attrihlltcs 
which have heen assigned to them hy the laws of their 
own country; as r;ink, wealth, wife, legitimate children. 


Story’s ('nnjlict of Lawa, p. 30. 
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contracts. We cannot avoid inqniring how far these 
characters and attributes are modified by the transition 
from one country to another, in whicli the Laws respect¬ 
ing them are different. And here, we find that States 
in general have agreed to a Maxim, which gives, in all 
common cases, stability and permanence to the con¬ 
ditions and relations of men. This Maxim (the Third 
in addition to the First and Second which we have 
mentioned) is as follows. The Laws which are of force 
within the limits of a State are allowed to have the 
same force in other States also, with regard to its own 
citizens, so far as they do not interfere with the powers 
or rights of those States or of their citizens. This extra¬ 
territorial efficacy is granted to the Laws of States, by 
a general disposition to further each other s ends, which 
is called the Comity of Nations. 

1101. It has been thought by some jurists* that 
the term “Comity” is not sufficiently expressive of the 
Obligation of a Nation to give effect to the Laws of 
foreign nations when they do not interfere with its own. 
It has been said that it is not a matter of Comity, or 
Conrt&sy, but of Duty. And undoubtedly it is a Duty 
of every State to give effect to the Laws of other States, 
so far as they arc means of promoting Justice, Humanity, 
Trutli, Purity, Order. But this Duty cannot be said to 
amount to an Obligation, (of the kind often called a per¬ 
fect Obligation;) for if withheld, it cannot be enforced. 
One Nation cannot .assert a Right to have its Laws 
made effective within the territory of another State, and 
without the State’s Consent. The practice of giving to 
Laws this extra-territorial efifect prevails, not in virtue 
of the Rights of Nations, but of their Moral Claims on 
each other, and of their Mntual Duty. And this Duty 
is called Comity, rather than by any name implying a 
higher Moriility, because a State, in carrying into effect 
the Laws of a foreign nation, does not pretend that they 
are necessarily good and moral Laws; which, with regard 
to its own Laws, it does protend. The great ends of 


Story’s Conf. 33. 
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Law, the security of person and property, tlie observance 
of good faith, the stability of family ties, these arc the 
common objects of all States in their Laws and Admi¬ 
nistration. The Laws of foreign States, with regard to 
Protection, and Property, and Contracts, and 3Iarriages, 
may be different from our own. Wo (the State) cannot 
pretend to say that they arc good in the same manner 
that our own are; but we will not dwell upon this 
doubt; wo will take for granted that they answer the 
ends of Law; we will recognize and assist their operation 
on that assumption. This is the spirit in which nations 
adopt the Maxim which we have stilted; and this spirit 
of action appears to bo better described by calling it the 
Comity or Courtesy of Nations, than if wo were to say 
that such a practice is followed in virtue of the Mutual 
Kights of Nations; for these Rights are not acknowledged 
to this extent; or than if we were to say that it is followed 
in virtue of their Mutual Duties; for this would imply 
that it would Ije wrong not to accept the foreign Law; 
a doctrine which would too much infringe the si)ecial 
respect with which the State looks upon its own Law. 
Courtesy is a Duty, but a Duty which must give way, 
when it comes into conflict with higher Duties, in which 
the distinction of right and wrong is concerned: and 
such a Duty is the Comity of Nations. 

1102. Since there are thus many Ca.ses to which 
foreign, as well as domestic. Laws apply, it must often 
happen that doubts and apparent contradictions occur, 
as to which Law is to be followed in a particular Case; 
there will be a Cmjlict of Laves. Examples of such 
difficulties occur in the following (Questions: May a 
Contract which is valid by the Laws of the country 
where it is made, bo enforced in a country where such 
Contracts are invalid, or illegal ? May a M.arriage be¬ 
tween persons of full age, according to the laws of one 
country, be dissolved by their removing into another 
country by whose laws they are still minors? If a 
person has Property in one country, and Debts in an¬ 
other, according to what laws are his creditors to bo 
paid? Such-questions arise in endless number. They 
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cannot bo decided without the establishment of some 
general maxims on tlio subject of the Conflict of l^aws. 
To lay down, however, and to apply such Maxims, is 
the office of works written expressly on this subject, and 
to them we must refer. 1 may notice, .as a work of 
great viilue on the subject. Judge Story’s VonjUct of 
Lawn; and in this, the reader will find the other stan¬ 
dard works on the subject, (pioted and discussed. 

1 lO.'l. I m!iy however very briefly stole some of 
tli(' Maxims which have been generally .accepted on this 
subject. 

With regard to immoveable property (land and the 
like) the law of the j)laco where it is situate, governs in 
everything relating to the tenure, the title, and the forms 
of conveyance. lienee, a deed or will of real property, 
executed in a foreign country, must bo executed with 
the formalities re(|uired by the local laws of the states 
wlicre the land lies. This Rule is termed Lex loei 
rei sila:*. 

1104. With regard to moveable property (money 
and goods), the modes of conveyance and the like are 
])rincipally governed by the home or domicile of the 
party. This Rule is the Lex domleUii. 

1 lO.'i. It becomes necessary to lay down some Rule 
for the determination of the N.ational Domicile of a 
jierson; for there may be instances in which, from 
change of residence, or from having several jil.aces of 
abode, a person’s domicile may be doubtful. The de¬ 
finition given by juristst is that the Domicile is a 
person’s principal residence, to which, when .absent from 
it, he .always retains an intention of returning {atiimiis 
reeertendi). To this general Rule, others, applicable to 
]>.articular c.ascs, are subordinate, but we need not dwell 
upon such details. 

1 lOG. With regard to Contracts, the general Rule 
is, that a Contract valid by the Law of the place where 
it is made, is valid everywhere else. This Rule, esta¬ 
blished by the general comity and mutual convenience of 
nations, is termed Lex loci contractus. 

* Wheaton, P. ii. c. ii. § 5. I Story, < 41. 
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1107 . But again*, every sovereign State lias the 
exclusive right of regulating tlio proceedings in its own 
courts of justice. This Ilule is Le.r fori. And the Lent 
loci contractus of another country cannot ap])ly to such 
cases as are properly detenniued hy the Lcjc fori of that 
State where the contract is hrought in question. Tims 
if a Contract made in one Country is attempted to be 
enforced, or comes incidentally in question in the judicial 
tribunals of another, everything relating to the forms of 
proceeding, the rules of evidiaiee, .and of limitation or 
prescrijition, is to bo determined by tlie law of tho State 
where tho suit is pending, .and not of that where the 
Contract was made. 

llOfi. The niunieijial lawst of most countries 
prohibit foreigners from holding Laud within the ter¬ 
ritory of the State, because in most countries the Bights 
of Covemment are connected witli tho tenure of land, as 
waas the case in Europe under tlie feudal system. In 
that case, the acijuisition of land invidved the notion of 
allegiance to the Sovereign within whose dominions it 
lay, which might bo inconsistent with tho allegiance 
which tho jiroprietor owed to his native sovereign. 

1101). The right of Succession, like the right of 
real property, was conceived to depend on tlie State, and 
to be a creature of the State. Hence, this right was 
denied to foreigners dying in the Country; and tho 
Sovereign of the Country took their jirojierty. This 
Itight of the Sovereign, as it existed in France, was 
termed jus alhinaius (alibi-nnt/is), and in French, droit 
itauhaine. In such cases, the property was also said to 
escheat or fall (cseheoir) to the King. 

1110. Thus Laws which concern Profierty are, 
in their international application, mainly governed by 
the place. On the other hand, the laws which determine 
the Character and Condition of a person do, for the 
most part, accompany him with their effects into all 
placc-s, wherever he may travel or reside. In general J the 
Laws of the State, applicable to the civil condition and 
personal capacity (status) of its citi/x’iis, ojicrate upon 
■ Wheaton, P. ii. c. ii. §f). + Ibid. p. 13a. J Ibid. i. 141. 
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them, even when resident in a foreign country. Such 
are the universal personal qualities which take effect, 
either from birth, as citizenship, legitimacy, illegitimacy ; 
or at a fixed time after birth, as idiocy and lunacy, 
bankruptcy, marriage, and divorce, as ascertained by the 
judgment of a competent tribunal. The laws of the 
State affecting these personal qualities of its subjects, 
travel with them wherever they go, and attach to them 
in whatever country they are resident. 

1111. With regard to Marriage, indeed, it has two 
aspects, since it may be considered either as a con¬ 
tract, or as a personal status ; and will be governed by 
the Lex loci contractus, or by the original country of the 
parties, as the one view or tho other is taken: the Law 
of England adopts the former cause. A clandestine 
marriage in Scotland, of parties originally domiciled in 
England, who resort to Scotland for the sole purpose 
of evading tho English marriage act, (which requires 
tho consent of parents or guardians), is considered valid 
in the English ecclesiastical courts. The siiinc principh; 
has been recognized between tho different States of tho 
American Union. By the French Law, on the other 
hand, the age of consent wliich is required by the code 
is considered as a personal quality of French subjects, 
following them wherever they remove; and consequently, 
a marriage by a Frenchman under the required age, 
will not be regarded as valid by tho French tribunals, 
tliough tho parties may have been above the ago re¬ 
quired by the law of the place where it was contracted. 

1112. With regard to penal Laws, it is a prin¬ 
ciple generally acknowledged among jurists*, that the 
])enal Laws of one State have no operation in another 
State. Hence a person convicted as a criminal in one 
country is not, on that account, to be treated as a 
criminal by the Government of another country. Nor 
does it appear to be a Right generally acknowledged, 
or a part of the Law and Usage of Nations, that of¬ 
fenders, charged with a high crime, who have fled from 
the country whore the crime has been committed, should 
■ Story, § 020. 
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be delivered up and sent back for trial, by the Sovereign 
of the Country whore they are found. But though this 
Extradition of Criminals may not bo a matter of gene¬ 
ral International Law, it is often a matter of compact 
between States. It is voluntarily practised by certain 
States, as a matter of general convenience and comity. 
And it is held by moralists* that it is the duty of the 
Government where the criminal is, to deliver him up; 
and that if it refuses to do so, it becomes, in some mea¬ 
sure, an accomplice in the crime. 

1113. There are some offenses which alter their 
character, according as they are committed by a subject 
or an alien. Thus an alien who bears arms against the 
Sovereign of the Country is dealt with by the laws of 
war; but the subject who docs so is guilty of treason, 
lie violates his Alliyumee. Ilcncc it l)ecomes important 
to determine from whom Allegiance is duo to each Sove¬ 
reign, and how far this tic may be cast aside or trans¬ 
ferred. 

1114. There are two extreme opinions on this 
latter point. According to one, the tie which connects a 
man with his country, like the tie which connects him 
with his family, can never be abolished llis original 
country is his Mother, in spite of all that ho can do. 
According to the other view, a man’s connexion with 
any Community is of a voluntary kind. At a mature 
age, and with due formalities, ho may choose a country 
for himself. But this Latter view, though it has been 
asserted by theoretical writers, has never been recognized 
in the practical legislation of States. The ancient 
Jurists had a maxim that no one can divest himself of 
his country; Nemo poteM exuere patriam. The Com¬ 
mon Law of England was to the same effect, that all 
the King’s natural bom subjects owed him an allegiance 
which they could not cast off. It is heldt that it is not 
in the power of any private subject to shako off his alle¬ 
giance, and to transfer it to a foreign prince: nor is it in 
the power of any foreign prince, by naturalhdng or em- 


Story, § 627. 


t Kent’s Commentaries, ii. 42. 
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ploying <a subject of Grc.at Britain, to dissolve the bond 
of Allegiance. I'hitcring into a foreign service without 
consent, is a inisdenieanour: taking a commission from 
a foreign prince, and acting against the King, is treason. 
The United .States of America, and other new States, 
have maile various provisions for admitting new citizens 
into their community. But they have not, in general, 
left their citizens at liberty arbitrarily to cast off the tie 
which connects them with their country. The Federal 
Courts of the United .States have had the subject before 
them*; and the Opinion which there prevails is, that a 
citizen cannot renounce his allegiance to the United 
States, without the ])crmission of government, to bo 
declared by law. Also tbe Law of France does not 
allow a Frenchman so far to expatriate himself as to 
bear arms against bis country. 

lll.'i. It may be inquired. From whom is this 
Allcgi.anco due? Who are the subjects of a State? 
According to the old Law of England, all jtersons born 
within the King’s dominions are bis natural born sub¬ 
jects, and all persons born abroail ani .aliens. But more 
recent laws have given the rights of natural bom sub¬ 
jects to all children, born out of the King’s licgc.ancc, 
whose fiithers, or grandfathers by the father’s side, were 
natural born subjcctsf. Kules more or less resembling 
this prevail in other St.atcs. 

1110’. Besides this natural allcgi.ance, jurists J 
recognize a Loml A llci/itiiice, which is due from an alien 
or stranger, so long as ho continues within the domi¬ 
nions, .and therefore under the protection, of the State. 
And as this Allegiance, by which they are required to 
abstain from injuring the State in which they reside, 
is demanded of strangers; so .are they .allowed, in a 
temporary manner, some of the Rights of citizens. Thus 
a subject of one country m.ay, for commercial purposes, 
acquire the Rights of the citizen of another. He has a 
Vommcrchil Domicile^ and this domicile determines the 
character of the ])arty as to trade §. 

* Kent, II. 4!1. t lilackst. i. 373. 

* fbid. I. 370 . § Kent, ti. 4!). 
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Chapter V. 

INTERNATIONAL RIO UTS OF INTERCOURSE. 

11 17 . According to Iiitorn.itional Jus, nations arc 
regarded as distinct moral agents, cajialile of acting for 
or against each otlier, of contracting with each other, 
and the like. Hence they must liavo certain National 
Alodos of Intercourse with each other ; not merely such 
as consist in the citizens of one State comnmnicating 
with the citizens of another; hut in the States them¬ 
selves communicating with each other, hy jiersons who 
speak and act on their part. Such Intercourse is na¬ 
turally under the direction of the Kwntire branch of 
the Government, as heing that hraneh which acts for 
the State. But, for the most ])art, the communications 
with foreign States arc not made directly hy the Sove¬ 
reign, as a part of his general adrninistrativo office, but 
hy Ambassadors or other Jlinisters of the State, deputed 
for that e.xpress purpose. 

1118. Every State, considered as an Indcjicndcnt 
State, has the power of negotiating and contracting 
Public Treaties with other Independent States. For 
this pur])oso, every Independent State has a right to 
send Public Ministers, and to receive Ministers from 
any other Sovereign State. No State is, strictly speak¬ 
ing, obliged, hy the positive Law of Nations, to send 
or receive public ministers. Hut universal usage, the 
result of the Comity of Nations, has established this 
as a reciprocal Duty. Such being the Duty of every 
nation on the ground of Comity, it is what has been 
called an Imperfect Obligation. It may not and cannot 
be enforced as a Right; but the State which refuses to 
conform to the usage has no longer any claim to receive 
the benefits of the Law of Nations. The Right of Lega¬ 
tion is a part of existing International Law. 

1119. When States are not absolutely sovereign 
and independent, but semi-sovereign, or dependent, or 
united by federations of various kinds, it must be dc- 
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tennined, by their relation to their superior, or their 
compact with each other, how far they possess this 
Right of Legation. Thus England, or Ireland, or Scot¬ 
land, cannot send Ambassadors or Ministers to a foreign 
State, distinct from the Ministers of Great Britain. Nor 
can the Colonies, as Canada or Australia. Tho United 
States of North America, though each, for many in¬ 
ternal pur{)Oses, sovereign, are restrained by their federal 
Union from treating separately with foreign powers. 
But the States of the German Federation send their 
separate ambassadors. When, in the course of historical 
events, several Stiites coalesce into one, as by legislative 
union, or by conquest; or when one State is divided 
into several, as by revolt, revolution, or common con¬ 
sent ; it is tho business of other States to determine 
when each new State assumes a distinct and real exist¬ 
ence; and they recognize this existence by receiving 
Ministers from it and sending Ministers to it. The same 
is the mode of recognizing the actual authority of a 
new Government, in a State which has undergone an 
intcnial Revolution. 

1120. In deciding upon such recognitions of new 
States and new Governments, the Governors of a Nation, 
if they would act for the Nation in its highest character 
of a moral agent, capable of Justice, Humanity, Mag¬ 
nanimity, Love of Order, and Love of Liberty, will not 
make their recognition of tho New Government depend 
upon mere caprice, or upon any tow views of their 
national interest; but will regard it as a jural and 
moral question; as a point to be decided according to 
the best existing Rules of International Law, and with¬ 
out losing sight, in tho decision, of the prospect of raising 
tho stand.ard of Intcrnationtil Law; for this prospect, all 
States must have before them, as the highest aim of 
their actions. 

1121. The modern usage of Europe has introduced 
into the customary Law of Nations certain distinctions 
of various kinds of Public Ministers: and at the Con¬ 
gresses of Vienna and of Aix-la-Chapelle an uniform 
Rule was adopted for this subject. By this Rule 
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public ministers are divided into the four following 
classes*: 

1. Ambassadors and Papal Le^tes or Nuncios. 

2. Envoys Extraordinary, Ministers Plenipotentiary, 
and Internuncios. 

3. Ministers Resident .accredited to Sovereigns. 

4. Charges d'affaires accredited to the Minister of 
Foreign Affairs. 

1122. Ambassadors possess a representative cha¬ 
racter; they arc considered as representing the Sovereign 
or Stole by whom they are delegated, and receive 
peculiar honours on this ground. Fonnorly a Solemn 
Entry of the Amb<ass.ador w.as customary, but they are 
now received at a private audience, in the same manner 
as other Ministers. 

1123. The Powers, Credentials, Privileges, .and 
Modes of .acting for their nation wliich belong’ to its 
Public Ministers abroad, need not be here dwelt upon. 
The Right of directing their actions, of negotiating and 
concluding Treaties, belongs, .as wo have said, to the 
Executive .at home. Rut though the Exccutivo thus 
makes the Contracts of the State with other States, the 
assent and co-oper.ation of the Legislature m.ay often be 
requisite to give cftect to such Contracts. Thus, in 
Treiities requiring the appropriation of monies for their 
execution, it is the usual jiractice of the Rritish Govern¬ 
ment to stipuKate th<at the King will recommend to Par¬ 
liament to make the grant necessary for that purpose. 
Under the Constitution of the United States, by which 
treaties made and ratified by the President, with the 
advice and consent of the Senate, are declared to be 
“ the Supreme Law of the land,” it seems to be under¬ 
stood th.at Congress is bound to redeem the national 
faith thus pledged, .and to pass the laws necessary to 
carry the treaty into effeett. 

1124. The General Contracts between nations are 
divided into two classes: Transitory Conventions, such 
.as treaties of cession, boundary, exchange of territory, 

• Wheaton, P. iii. c. i. § 6. t Ibid. c. it. § 
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and the like; and Treaties properly so called, Foedera ; 
such as those of friendship and alliance, commerce and 
navigation. Tlie first class arc perpetual in their nature; 
and once carried into eft'ect, subsist, notwithstanding 
revolutions within the State, and wars without. The 
second class arc intcrrui)tcd by war, and extinguished 
by the extinction of one of tlic contracting parties as 
.an Indc])endent State. Most international Compacts 
contain Articles of both kinds; such is the case espoci.ally 
with most Tre.aties of Peace. Treaties of Alliance are 
cither Defensive, when each ally engages to assist the 
other in rc[)elling aggression; or Offensive, when an 
ally eng.ages to co-oper.ate with the other in a specified 
kind of hostilities. When the Alliance is Defensive, 
one of the allies cannot claim the .assistance of the 
other in an aggressive war; such a war is not the casm 
fmderii*. 

112.'). The Convention of Guarantee is one of the 
most usual international Contracts. It is an engage¬ 
ment by which one St.ate promises to aid another, when 
interru])ted, or thre.ati-ncd to be disturbed, in the po.ace- 
able enjoyment of its Plights, by.a thirdPower. (iuarantcc 
may be .applied to every sjiecics of Right .and Obligation 
which can exist between n.ations: to the ])ossession and 
boundaries of Territories, the Sovereignty of the State, 
the right of Succession, &c. 

Il2(). Rut if a State .assumes the character of 
Guarantee for one of the Parties in another State; if, 
for instance, it engages to protect the Sovereign .against 
the revolt of the Subjects, or tho Subjects against the 
tynanny of the Sovereign, the tr.ansaction is then of 
another kind. It is an Interrentinn which necessarily 
interferes with tho indiijiendence of the State thus dealt 
with. Such an Intervention may be necessary for tho 
safety of neighbouring States; but is only justifi.ablc in 
a Case of Alecessity, .and is not to bo looked upon as 
one of the ordinary Cases of Inteniation.al Jus. A 
Sovereign m.ay be wrongfully dethroned, and a foreign 

• Wheaton, P. iii. c. ii. § 13. 
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State may aid liim as his tally against a hostile faction. 
He may be rightly dethroned, and a foreign Sovereign 
may properly aid tliose who, in a Case of Necessity, 
deprive him of his oflico. A nation may resist a usurper, 
and a foreign Sovereign may properly aid the nation 
in such a cause; or a nation may proclaim doctrines 
which make all exercise of international jus impossible, 
and other nations may hence refuse international in¬ 
tercourse with this, and may thus he driven into 
war. All these are Cases in which Intervention may 
possibly be justified by necessity, according to the cir¬ 
cumstances of the Case. Hut for these, as for other 
Cases of Necessity, it is imj)ossible to lay down liules 
beforehand. 

1127 . States have hitherto been much impelled in 
their ])ublic transactions by their views of their own 
jiarticular interest. Yet there have not been wanting, 
in the history of nations, many acts of justice, of mag¬ 
nanimity, and of hnmanity. The negotiations of States 
and the reasonings of jurists seem to show, that Inter¬ 
national Tjaw rises gradually to a higher moral Standard. 
The declarations of all civilized Stati's against the Slave- 
trade, although hitherto imperfectly carricsl into cflect, 
are a recognition of the ])rinei])le of Humanity in the 
public Law, to an (extent which jilaces modern far before 
ancient times, in this respi'ct. 'I'lic abolition of Slavery 
in the \Yest Indies, carried into ell’ect by (ireat Hritaiii 
at a verj' great cost, is another strong evidence of the 
growing iuflueucc of sucli l‘riueiplcs in jmblie acts. On 
several occasions in recent times, the (iri'at Lowers of 
Europe have acteil and negotiated as if they deemed 
themselves bound, by a tacit (’onvention, to guarantee 
the Liberty and order of Nations, ami the preservation 
of Peace. 

112(1. If States continue firmly and consistently 
to ])ursuo this Course, a|)plyiug to themselves the same 
Itules of .lustice and Humanity which they rcipiire their 
weaker neighbours to observe; there ajipears to bo no 
reason to dc.si)air of the realization of the most equitable 
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and moral codes of International Law which Jurists have 
ever promulgated; nor of the indefinite moral elevation 
and purification of such Codes, in proportion as the 
characters of nations are elevated and purified by the 
practice of the political virtues. 


THE END. 



